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to  act  of  l^atliament. 


To  the  P  U  B  L  I  C 

rr^  H  E  following  fheets  contain  the 
I       opinions  delivered  by  the  judges 
of  the  court  of  Seffion  in  Scot- 
land,   at    deciding    the  great  caufe   of 
Douglas.     The  general  attention   which 
tlic    importance  and  extraordinary  cir- 
cumftances  of  this  caufe  excited,  perfua- 
ded  the  publilher,  that  it  would  be  do- 
ing an  acceptable  ferviee  to  the  public,  to 
^ve  them,  a$  exadlly  as  he  could,  the  fub- 
ftance,  and,   as   nearly   as  poffiblci  the 
words  of  the  feveral  opinions.  To  qualify 
him  for  this  tafk,  he  made  himfelf  fully 
acquainted  with  the  cauie;   and,   while 
the  judges  were  delivering  their  opinions, 
he  took  down  the  greateft  part  of  what 
each  of  them  faid.     Thefe  notes  he  daily 
correded  and  enlarged  from  his  memory : 
Not  farisfied  with  this,  he  got  the  feveral 
opinions  revifed  by  thofe  who  were  bed 
qualified  to  correft  any  errors,  or  to  fup- 


[    iv    ] 

ply  omiflions,  which  might  have  efcapcd  j 
So  that  the  prefent  publication  may  be 
depended  upon  as  exadl  and  genuine. 

The  long  vacation  which  followed 
foon  after  the  decifion  of  the  caufc,  by 
difperfing  the  gentlemen  of  the  law,  re-r 
tarded  the  publication.  The  winter-fefr 
fion  has  given  the  publifher  an  opportUT 
nity  of  making  the  whole  more  corre<Sl ; 
and  he  now  offers  it  to  the  public,  with 
humble  confidence,  that  his  diligence 
and  candor  will  me£t  with  approbation. 

Several  of  the  judges,  in  deliver- 
ing their  opinions,  tqok  occafion  to 
obferve,  that  in  a  caufe  of  fuch  extent, 
they  did  not  mean,  nor  was  it  necef- 
fary  for  them,  to  refume  the  whole  of  the 
fadis  and  arguments  of  either  party  ; 
but  merely  to  ftate  the  outlines,  and 
fome  of  thofe  clrcumftances  which  had 
made  the  ftrongeft  impreflion  on  their 
own  minds.  It  would  be  in  vain,  there- 
fore, to  expe<5l  that  from  any  finglc  opi- 
nion 


3 


[      V      ] 

xaoDi  or  perhaps  from  the  whole  of  them 
takea  together,  a  thorough  knowledge  of 
the  caufe  can  be  acquired' :  They  alone 
who  have  a  previous  acquaintance  with 
at  leaft  the  great  lines  of  the  caufe,  can 
reap  the  proper  entertaipment  or  in- 
firuflion.  However^  to  render  their  u- 
tiUty  as  general  as  pofTible,  the  publifher 
has  caufed  reprint  the  cafes  of  both  par- 
tics,  which  were  given  m  by  appointment 
of  the  court  a  few  days  before  the  hear- 
ing of  the  counfel  in  fummer  1766,  in  or- 
der to  give  a  general  idea  of  the  founda- 
dons  of  this  important  fuit ;  and  as 
they  are  authentic,  and  the  only  papers 
which  contain  an  abridgement  of  the 
capital  fa<fls  in  queflion,  it  is  thought 
they  may  bp  of  confiderable  ufe  in  af- 
fifting  the  reader  to  underftand  the  im- 
port of  fbme  paflages  ip  the  judges  opini- 
ons, which  may  happen  to  be  too  briefly 
expreffed  for  thofe  who  are  totally  unac- 
quainted with  the  circumftances. 

These 


These  caies  being  already  in  many 
peoples  hands,  are  printed  feparately, 
that  the  fpeeches  may  be  had  either 
by  themfelyeSi  or  with  the  cafes  prefix* 
ed. 

Edin.  xa,  Feb. 
1768. 
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THE 

LORD  PRESIDENT  fpoke  firft,  in 
the  foUpwing  Manner. 

Mr  Lo&os, 

IN  delivering  my  opinion  on  this  great  and 
important  caufe,  it  was  my  rcfolution  to 
have  fpokcn  laft,  arid  not  until  I  had  heard 
tie  opinions  fever^Uy  given  by  your  Lordfiiips^. 
This  was  jny  refolutibn  fo  long  as  we  fat  four* 
teen  in  number,  and  fo  long  as  there  was  a 
certainty,  that  the  cjueftion  could  not  fall  to 
be  determined  by  my  calling  vote.  But,  as  we 
now  fit  fifteen  in  number,  and  that  there  is  a 
poflibility  that,  my  calling  vote  may  be  tailed 
for,  I  j^dge  it  my  duty  to  (peak  fii'ft,  to  ftate 
my  opinion  ^a^d  the  grounds  of  it,  not  doubt- 
ing  bwt  that,  if  it  is  erroneous,  fome  of  your 
Lordlhips  who  are  to  fpeak  after  we  will  cor-' 
red  me. 

And,  in  giving  this  my  opinion,  I  fliall  ftate 
only  fuch  arguments  as  move  me,  and  fcarce- 
lyat  all  touch  thofe.  which  tend  to  fupport 
a  contrary  opinion;  at  leaft,  untiUfirfthear 
what  opinions  ai:e  foj-mcd  by  your  Lord- 
A  '  ihips} 
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flups ;  for  to  thefe  at  prefent  I  am  an  entire 

granger. 

;   IfI  jBiall  omit  any  tiding,  I  fliall  .hop^  for 

your  Lordfliips  indulgence  to  hs^ve  leave  t« 

add  it  in  the  way  ofreply, 

I  agree  then  with  the  principle  laid  down 
in  the  defender's  memorial,  page  j8.  «*  That 
f*  the  acknowledgment  of  parents  is  not  of  i^- 
5*  {c}£ probatio  probata  \  but  that  a  proof  of  fuch 
^*  acknowledgment,  of  even  pf  habite  and  re- 
y  pute,  is^  good  prefuipptive    evidence,   an4 
/*  fufficient  for  a  jury  to  ferve.'^    This  prin- 
ciple is  true;  and  it  is  alfo  true,  that  a  jury 
might  have  ferved,  ijay,  ought  to  ferve,  upon 
fuch  evidence.    But  then  it  is  equally  true, 
that  when  fuch  feryicp    is   brought  before 
•this  court  by  reduction,  the  verdift  becomes 
no- more  th^n  a  legal  prefumption,  and  may  be 
redargued  by  a  contrary  proof: — ^The  que- 
ftioji  of  faSt  remains  to  be  reviewed  by  your 
Lordfliips,  as  in  place  of  a  grand  jury^  and 
to  be  tried  by  the  rules  of  evidence.  . 

Evidence  is  cither  direft,  or  moral,  or  cip- 
cumftantijite. 

.  The  firft  leaves  no  room  for  doubt  in  the 
brcaft  pf  the  judge  pr  jury.  It  is  fometimes 
pomparcd  to  mathematical  demonftration. — 
puch evidence  is  not  in  this  caufe,^  Thefe- 
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cond  equally  compelsi  the  mind,  from  convic- 
tion, to  ailbnt ;  but  it  depends  on  a  chain  of 
ciirqjnftances  laid  together,  ^nd*  always  in- 
troduces proofs  on  both  fides.  In  fuch  cafes 
the  judge  muft  weigh  every  circumilance  in 
the  ^e  of  juliice,  and  give  his  opinion  where 
he  thinks  the  evidence  preponderates. 

It  is  not  fai^  to  iay,  that  a  poflibillty  of  be- 
ing deceived  ought  to  deftroy  a  conclufion 
imm  from  circumfiantiate  evidence :  From 
the  fitailty  of  human  nature,  perhaps  a  poflj- 
Kli^y  of  deception  attends  every  kind  of  evi- 
dence. In  uiatters  of  the  higheft  moment, 
even  in  religion,  we  niilft  be  fatisfied  with  mo- 
ral evidence,  and  are  bound  to  £orm  our  opi-. 
nions  upon  it.  In  direct  evidence,  two  wit* 
ncffcs  may  fwear  falfely  :  A/ibi  may  be  pro- 
ved, Circumfiantiate  or  moral  evidence  is  of* 
ten  ftronger^  becaufe  it  hangs  on  many  de- 
pendent circumftances,  which  mutually  aid 
and  fupport  each  othen  Inftances  of  this  oc-^ 
cur  everyday*    . 

As  to  the  application  o(  certain  general 
maxims  quoted  both  by  purfuer  and  de- 
fender, concerning  the  ontis  probandi,  I  do  not 
agree  with  cither  party.  There  is,  in  this 
caufe,  a  fingle  fact  tq  be  d*etermined,  Is  the 
defender  the  fon  of  Liaay  Jane  Doiiglis  ?  TThis 

fac^ 
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faft  dods  not  now  reft  on  the  limple  acktiow- 
Itdgment  of  parents,  or  ion  habitc  ^nd  re- 
jpute; — -would  to  God  it  had;  bnt  the  ac- 
knowledgment of  the  fntriving  parent  is  qua- 
Kfied  by  tithe,  place,  the  prefent:e  of  other 
people  at  the  birth,  and  many  other  circu&i' 
fiances.  • 

Tiri  pttirfiier  ofiers  cxrcumftahtiate  eiridence 
to  di^rove  this  fad;  the  defender  has  broogfat 
cividence  to  ftipport  it.  The  ptoof  lies  before 
^ur  librdihips.  It  th^h  i^mai^  for  me,  as 
for  othersi  to  weigh  this  evidence;  atoit,  Vith 
iny  hand  Upon  my  heart,  and  as  I  fliail  anfwer 
f6  the  Aipremc  Judge  of  thew6rld,  to  iay 
irhcthcr  I  can  or  cannot  affeht  to  the  fallow- 
ing propofitions,  *mz. 

That  upon  the  loth  day  of  July  1748,  La- 
dy Jane  Douglas,  in  the  houfe  of  Madame 
ie  Brune  at  Paris,  was  delivered  of  this  c(e- 
fender,  and  of  anothef  fon  now  dead,  by  the 
afliftance  of  Tier  la  Marr  a  man-midwife :  Hiat 
§ir  John  Stewart  becanie  acquainted  with  this 
La  Marr,  in  the  year  172 1,  at  Leige  ;  was  in- 
troduce^  to  him  by  Colonel  iFduntaine;  met 
him  accidentally  at  Paris  in  the  year  1748, 
where  La  Marr  had  cotatjlcr  une  qffaireSptneufe) 
thought  he  would  get  him  cheaper  than  any 

other} 


ti&a}  ^her^ore  cTTSpl&ftd  liim  to  defiTcr 
lady  Ji&e  r  That  La  Man:  at  fibr&  declined  to 
unSk  JohA  Stewart iviebt  ho  Ipdged  t  bat  af* 
temnkgave  faitn  his  addref^  (as  c;oiteja:ed  hf 
SrJebByinMs  dcpo£tiob  9th.;Aogufl:K7d3)^9 
That.  lA  M arr  aaually  delivered  Lady  Jine  2 
That  die  perfen^  {)reftiit'atr4iidxleliver}r  were 
MadttHe  le  Bra])ie>  her  daughter,  La,'M9nv 
Mrs  ffafrk»  ktid  Sir  Jbhn^  Thattho  youtgeft 
cMM  of  ^hoflft  Lacly  Js^  t(^k  ddirercd  ute 
felt  to^  be  ^^d^  dft  a  viikge  uptr  Parb  under 
WBbai^tlT&j  That  La  Mai;t  correfp0a4e4 
wither  John*  ftfid  Iiady|inei<;9nceraiiogkhlf 
dtfldt  ThM  t3^1etter(df  La  If arr^pnuhioed 
try  Sir}ohi^  ^u^port  oF  that  Joddrrefpondeticec 
Anikftie^  Thbit  tbeikas  CDnta^ediaSjf  John 
Stevutfs  dedaraiio%  at  to  tb^e  things^  ace 
tn^  tedcr  the  xrorceAioa  already  m^l^oned 
>s  to  La  Marr's  kddre&  v  ^0^*1  ^^  ^^  }>e  obr 
ferved,  that  to  his  dying  hour.  Sir  John  Stew^ 
art  tietrer  made  any  other  cbn^fiabn  of  liis 
'  dcdaration  vfertfoev^. 

I^  e:kamitiiiig^  the:  evidence' of  my  swrei> 
flicirt,  built  upon  one\  ^ywti  proper  faft  and 
«lecd,  dtc  fanjplidty'  of  the  ftdry -told  do- 
fcivesattetitidfi;  for-trtith  isfimpler,  and  Juw 
^0  need  of  dt%uite.  '  A  ftoty,  to  gain  (Jtfcdltt 
^ttght  to  be,   tmo,  JVobaMe;*^A,-^AtM»d^d 

with 
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withio  inQ0t£Sknci€9i    ^tio,  Witliout  oo« 
veriag  or  concealment;    4/^,  There  oujght  to 
be  ha  attempt;  by  fs^e  or  incUred  means,  to 
fupport  it;    5/e>,  It  ought  to:  be  uniformly 
told,  and  maintained,  not  by  the  words  on^ 
ly,  but  by  the.  adions  of   tbofe  concerned. 
When  thefe  concur,  the  fiory  deferves  great 
regard,  and  there  are  ftr0ng  prefumptipns  for 
thQ  tamth  of  it..  Buti,  when  thefe  are  reverfed^ 
when  a  fiory  toid  is  improbable^  inconfiftent^ 
full  of  myfiery,  fupported  by  falfe  means,  not 
imiformly  told^  nor  uniformly  maintained! ; 
thefe    are.  legal    prefumptions    againft   the 
truth  of  it,  and  deftroy,  at  leaft  weaken,  the 
fra/uff^tiobomms, which  ihould  fuppoi^t  it  In 
fuch  a  cafe,  the  attention  wiU  be  roufed  to 
weigh  the  evidence  ;of  the  ftory  in  the  nicell 
balance,    and  not  to  truft  to  general  aver-^ 
ments,  or  general  prefumptions,  for  the  truth 
of  it 

In  applying  thefe  maxims  to  the  caufe  be-* 
fore  me,  I  cannot  heiitate  to  refiife  my  aiTent  »i 
to  die  truth  of  tJie  propofition  already  men- 
tioned ;  and  am  forry  to  fay,  that  I  think 
the  rfeSdbns  of  reduftion  are  well  fupported. 
And  as  many  of  my  objedions  to  the  truth 
of  that  propofition  arife  from  the  'general 
comple£don  of.  the  caufe,  and  the  res  gejla, 

wiiich 
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iriuch  caiinot  Ife,  I  flidi  begin  with:  tbem: 
For,  as  to  Ac  patoIe-evMeiMce^  whore  each 
|HKty. charges  perjuty  agaiifft  thewitnefles  Qf 
the  other,  when  I  come  to  that,'!  fhafl  nQt 
iafift  for  full  credit  to  all  t^  witaei|e$  ifpQfi 

I  dbkrvCf  therefore,  in  the  jfirjl  pl%cA  t^^t 
ike  defender's  ftory  is  improbable* 

That  a  lady  of  Lady  Jane's  age,  ;fo  near 
to  the  period  of  her  deliveryy  and  in  Jior  &c^ 
ch&d,  ihould  leave  Ai^-l^-Chapelle,  tiuyel  |o 
Le^e,  thence  to  Sedan,  froxtn  ihence  to  Rheims, 
.aad  from  Rheims  to  Paris,  wit|iO)it.a^olu^ 
Bscefityy  is  to  me  extremely  improbably: 
That,  in  this  journey,  fhe  fhoAld  Jiiciger  ^ight 
days  at  Sedan,  and  near  four  weeks,  at  Rheims, 
when  her  refolution  was  <  to  go  on  to  Tififi, 
and  her  delivery  faft;  aj)prpacI^ngf  .is  fl:^ 
more  fo;  and  that  flic  {hould  drpp  her  maids 
jtt  RheimSi  ^t  the  time  when  fhe  ftood  m^ft 
in  need  of  them,  and  wl;ien  they  <:puldr  have 
been  carried  to  Paris  at  th?  expence  of  a  few 
)ivres,  is  not  to  be.  believed-  - 

It  is  to  ;ne  equally  improbablc»  th^t  Lady 

Jane  fliQuld  have  qonce^ed  her  being  wi|h 

.  child  fo  carefully^  as  it  is  faid  fhe  did..  Was 

|iot  her  being  with  child  (he  accompliihment 

fipd  (Town  pf  all  her  wMies^  .^e  yerjr  end  a^d 

iaotivc 
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motirewhftcli  h«4  Ie4  bar  to  give  her  Jhaiul 

to  Colonel  Stewart  ?  Why  thejs  ^oacpal  it? 

She  had  wrotis  to  the  DaJk^  of  ponglaa  in 

*A|)riI  1748)  acquainting  him  of  her  marriage, 

and  of  the  happy  conficquences  which  might 

be  expefted  from  it.     After  this,  why  con- 

'C^  her  iituation  from  anybody?  And  yet, 

among  all  ho*  correlpondence^  ibe  does  ii4>t 

acqufdnt  one  of  theoi  that  ihe  was  with  child, 

-eren  when  ihe  13  going  to  Paria  in  order  to 

'  be  delivered. 

•     Altho'  ihe  had  dropt  her  maids  at  Rhdms ; 
yet,  at  Paris,  ihe  hires  no  £:rvants,  nor  any 
attendants  whatever.   Though  ooried  thiciier 
>in  order  to  has^e  the  belt  aflifiance*  which 
France  could  afford,  ihe  is  put  into  the  hands 
of  an  old  fiirgeon  to  a  Walloon  regiment, 
or,  as  the  defender  himfelf  allows,  into  the 
hands  of  a  peribn  of  no  charader.    When 
ihe  arrives  at  Parish  ihe,  ilays  four  days  in 
Godefroy's ;    during  that  time,  ihe  takes  no 
advice  as  to  her  Situation,  not  even   from 
Madam  Godcfroy;   leaves   Godefroy's,  and 
goes  to  a  lodging,  which,  after  the  moll  pain* 
ful  fearch,  cannot  now  be  found,  unlefs,  as 
the  defender  afferts,  we  ihould  believe  it  to 
be  the  houfe  of  a  garde  malade.     From  this 
ihe  goes  to  another  houTe,  liired  ty  Sir  John 

Stewart; 
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Stewart ;  there  one  child  appears  in  a  very 
iingalar  manner  j  the  other  is  fent  away  with 
Monficnr  la  Marre ;  and  though  a  child  weak 
and  fickly,  and  Lady  Jane,  a  lady  remarkable 
for  floatemal  affection,  is  not  once  feen  by 
her  fior  iixteen  mant;hs,  that  is^  not  till  Nor 
vember  i749« 

At  this  period.  Lady  Jane,  Sir  John,  and 
Mr?  Hcwit  return  to  Paris,  in  order  to  bring 
home  this  fecond  child  :  They  leave  their  car- 
riage and  driver  without  the  town,  and  go 
off  in  a  hackney  coach  to  ah  unknown  lioufe. 
They  fend  fo;r  La  Marr,  in  order  to  get  the 
child;  La  Marr  makes  his  appearance;  they 
iet  out  to  bring  the  child ;  Lady  Jane,  taken 
ill  with  a  headach,  is  carried  into  another 
cnknown  houfe,  where  fhe  remains  with  Mrs 
Hewit ;  mean  time,  Sir  John  goes  and  brings 
the  child ;  and  then  they  all  fet  out  in  their 
retom  to  Rheims. 

As  the  defender's  ftory  is,  in  thefe  refpefts, 
improbable';  fo  alfo,  I  obferve,  fecfitidly^  that, 
in  other  refpe^ls,  it  is  inconfident. 

It  is  iaid,  that  Lady  Jane  intended  to  have 
been  delivered  at  Rheims,  but  left  it,  as  no 
proper  affiftance  for  her  delivery  was  to  be 
got  there*  This  information  Mrs  Hewit 
fwears  ibe  received  from  M^dam  Andrieux, 

B  who 
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who  kad  got  her  death  by  ^bemg  un&ilfi^lly 
delivered.  But,  in  this  faS:»  Mrs  Hewit  is 
contradided  by  the  fon  Mr  Andrieux  ;  and 
that  Sir  John  and  Lady  Jane  had  no  fuch  in* 
tention,  appears  clearly  fropi  Mr  Hepburn's 
evidence,  who  depones,  in  a  very  pointed 
and  precifc  manner,  that,  at  Leige,  Sir  John 
Itold  him  he  was  to  carry  Lady  Jane  tb  Paris, 
in  order  to  be  delivered  there.  If  then  their 
deftination  was  for  Paris,  Was  it  not  incour 
fiftent,  in  the  higheft  degree,  to  ftay  eight 
days  at  Sedan,  and  near  four  weeks  at  Rheims, 
that  is,'  from  the  5th  of  June-  to  the  ad  of 
July ;  cfpecially  lafter,  as  they  fay,  they  were 
informed,  that  no  proper  affiftance  could  be 
had  at  Rheims,  and  that  they  wcnc  rcduped  tq 
(heir  laft  guinea  ? 

Mrs  He  wit  fays,  that  this  information 
(concerning  the  wsint  of  proper  affiftance  at 
Rheims,  {he  received  from  Madame  Andrieux, 
i3ut,  What  fays  Lady  Jane  in  the  account  of 
this  matter  gjrven  by  her  to  the  late  Countef^ 
of  Stair,  aB  deponed  tb  by  her  daughter,  the 
Honourable  Mrs  Primrofe*  a  witnefs  above 
all  exception,  and  who  deposes  with  the 
greateft  air  of  candor  ?  *'  The  moaning  aftc|» 
^'  I  came  to  Rheims,  feys  flie,  a  Lady  of  that 
ff  place  dtfived  to  fee  me.  I  feart  ^fwue ti  tha^: 
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**  I  Mras  lat]g|a<(d  with  my  journey,  was  fiilf 
"  in  bcd»  and  could  fee  no  body.''.  The  lady 
feat  woieid[»  that  it  was  a  matter  of  confe- 
^aenoe  fhe  had  to  tell  me^  Upon  (his  Ihe 
was  admitt^  ihe  begged  pardon  for  intru-* 
dingy  iaid  it  was  a  matter  of  conicieuce.  She 
had  heard  I  had  come  there  with  an  intention 
of  lying  in  j  but  ihe  was  bound  to  tell  roe, 
tha£  there  was  no  perfon  in  that  city  capable 
of  doing  the  office  of  a  midwife.  I  faid,  that 
I  had  fent  away  imy  coach,  and  that  my  fi- 
nmces  vmx  too  low  to  proceed  further.  But 
the  lady's  arguments  were  fo  pathetic,  that 
fte  pexfuaded  xoe  to  tpke  a  pofi-chaife,  m 
which  Mrs  Hewit  and  I  went  to  Paris« 

And,  upon  Lady  Stair's  obferving,  that 
Paris  never  was  without  Britilh  people  of 
credit,  who  ought  to  have  been  at  her  la- 
bour, confidering  her  age,  and  the  enemies 
fte  had  with  her  brother  j  and  that  her  labour 
Ihould  have  been  in  a  rdyal  manner,  allu- 
ding probably  to  the  ftory  of  the  Emprefs 
Conftantia  (words  fo  fenfible,  and  fo  much  in 
dicch»iaer  of  Lady  Stair,  that  I  think  I 
could  almoft  fwear  to  their  identity).  Lady 
Jane  anfwered,  *•  That,  lays  Ihc,  was  not  m 
«  my  power,  as  I  '.vas  not  half  an  hour,  or 


an 
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"  an  hour  and  a  l^alf  in  Paris,  before  I  was 
•*  delivered/' 

•  As  to  leaving  thc^  maids  atRheinis,  Mrs 
Hewit  fays,  they  werte  left  for  want  of  money, 
and  that  Sir  John  and  Lady  Jane  had  only 
one  guinea  when  they  arrived  at  Paris :  That 
they  endeavoured  to  perfuadc  their  banker 
to  advance  a  little  money  on  the  credit  of 
Lady  Jane's  penfioh ;  but  in  vain.    So  they 
wrote  to  Monfieur  Aiidrieux  for  a  fupply  j 
and  this  fupply  arrived  on  the  very  day  of  Lady 
Jane's  delivery.   And  in  this  Sir  John  Stewart 
agrees  with  hen    But  this  fact  turns  now  out 
cleariy  to  be  falfe.    For  the  money  fent  by 
Monfieur  Andrieux  was  not  received  by  Sir 
John  till  the  26th  of  July.     And  this  being 
the  cafe,  I  would  gladly  know,  how  they  fa- 
tisfied  former  fcores  at  Godefroy'si  Lc  Brun's> 
&c. 

Mrs  Hewit  fays,  that  flie  could  not  keep 
Lady  Jane  in  bed  after  the  ninth  day;  flie 
had  wrote  fo  to  the  maidsl  at  the  time;  Surely 
flie  could  not  then  be  naiftaken.  But,  after 
Sir  John  Stewart's  examination,  flhe  feems  to 
have  been  (tartled;  and  therefore  writes  a 
letter  to  the  Reverend  Mr  Harper,  dated 
iTth  January  1763,  (but  which  ftie  did  not 
deliver  till  the   15  th   of  March   thereafter), 

wherein 
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who^in  ihe  tells  him,  «  That  flie  was  in  a 
*"  miftake  ia  declaring  that  it  was  the  tenth 
''day  after  Lady  Jane  was  delivered^  that 
^  they  left  the  houfe  of  Madame  Le  Brune ; 
"  for  it  was  the  fixth  day.^  It  would  appear 
to  me,  that  Mr  Harper  had  fome  fufpicions 
as  to  Mrs  Hewit's  intention  in  writing  him 
this  letter,  by  his  accuracy  in  marking  on 
the  back  the  precife  day  upon  which  he  re* 
ceived  it. 

The  accounts  given  of  the  nurfes  are  alfb 
full  of  inconiiftencies ;  but  I  fluU  not  enter 
upon  them. 

I  proceed  to  obferve,  in  the  third  place. 
That  in  this  whole  affair.  Lady  Jane  Dbu* 
glas  and  Sir  John  Stewart  affected  myilery 
throughout  Their  very  marriage  is  conceal* 
cd  from  many  of  their  countrymen,  wEom 
they  had  occafion  to  fee;  and  even,  when 
the  time  of  Lady  Jane's  delivery  is  at  hand, 
when  Sir  John  and  ihe  are  fetting  out  from 
Rheisns  to  Paris  for  that  purpofe ;  when  they 
are  procuring  recottmendatiolis  from  Mon- 
fieur  Maillefer,  a  man  of  charafter,  the  Syn- 
dic at  Rhdms,  to  Monfieur  Godefroy,  who 
was  to  receive  them  at  Paris ;  yet  even,  from 
this  Monfieur  Maillefer  do  they  carefully 
conceal  that  Lady  Jane  was  with  child,  or  that 

flie 
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tie  was  go&g  t0  Paris  in  order  to  be  deliver- 
ed. This  appears  from  tlie  letter  of  rccom- 
IneBdation  wrote  by  Mojifieur  Maillefer  to 
Monfieur  Godefroy,  and  k  confiitned  byMon- 
ienr  Maillefer  himfelf.  He  is  not  permitted 
to  (ee  Lady  Jane ;  to  intn  ike  is  {aid  to  be  in^- 
difpofed,  while,  at  ther  very  time  fhe  riec^ives 
vi&tB  from  an  i^fah^;  Hibert,  and  i&  daily 
walking  about  in.  hi$.  company.  Nay,  the 
letter  of  recommendation  from  llonfieur 
Maillefer  to  Monfleur  Godefroy  proves  more. 
It  provea*  that  they  i^ifd  &i^  pretences  for 
their  journey  to  Paris:  *'  Com.sae  il  aura 
^  quelqucs  emplette;»  a  &ire  a  Paris,  |e  lui  ai 
••  dit  qtf  il  pomvoit  ^  addreffer  a  vous,  comme 
^  etant  fort  connoi&ur,  et  que  vous  nc  fuf* 
^  £nrtz  pa9  qu'on  le  trompat'^  A  firange 
way  this  of  recommending  a  Lady  jaSt  go- 
ing to  be  deliverekL 

Dtirifig  their  ftay  at  Piris,  they  not  only 
conceal  their  being  there  fit)m  their  coun- 
trymen ;  they  even  conceal  it  from  Cheva- 
lier Jfohnfton  their  correfpondeiit;  their  friend, 
and  coufin  to  Mrs  Hewit;  Did  ever  Sir 
John  Stewart,  in  any  other  pl3«,  on  any  o^ 
ther  occafion,  or  at  any  other  period  of  his 
life,  uegled  or  forfake  the  company  of  his 
countiymen  i  Was  he  not  in  ufe   to  herd 

with 
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vith  than^  d^ecialljr  with  fpch  of  them  aft 
were  at  this  time  to  be  met  with  at  Paris?  Wag 
there  so  Scots  coSse-houfe  in  Paris?  Did 
Sir  Joha  Beyer  go  there  f  Wh^,  orfor  whal 
reafoQ  did  he  not  ?  How  is  this  coadoS:  to 
be  acxmmted  for  ?  But  aborp  all^  whea  Sit 
Job  and  Lady  Jade  were  abput  to.^uiC  P^ipsA 
leaving  a  weak  and  fiddy  infant  bchi&d  thenli 
tobentirfed  at  a  village  only  three  leagues 
diftant  from  it ;  cofild  apy  diing  be  moro 
oaturai  than  to  'have  fecommended  this 
d3d  to  the  dare  of  Mr  Johbfton,  and  to  haro 
entreated  him  to  vifit  it  as  often  as  convex 
nient  ?  Tet,  no  tndtk  tiUng  is  done ;  not  eren, 
whea  after  their  return  to  Rheims,  they  ao«' 
quaint  Mr  Johnfion  of  Lady  Jane's  deErery^ 
Another  grange  concealment,  while  at 
FanSiWas,  dating  their lettera  as  ffom  Rhcims, 
which  were  truly  wrote  from  Paris:  Tha^ 
this  iras  done  deUbeiately,  and  with  de<» 
figa  to  miflead,  appears  from  the  aftep 
correfpondence  with  Mr  Haldaoe  and  Lady 
MaiyHamilten ;  a  corrdpOflidence  evidently 
toudifig  to  induce  a  b^ef,  that  Lady  Jane 
^d  Sir  John  had  gone  no  farther  than 
Rheimi,  and  that  Lady  Jane  had  been  ddi* 
vwd  ^  th?rt  place;  for,    ill  th?  v^ole  of 

that 
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that  correfpondcnce,   there  is  not  any  nnien- 
tion  made  of  Paris. 

It  is  alfo  flrange,  that  notwithftanding 
the  many  dark  and  myfterious  circumftances 
attending  the  accounts  given  of  Lady  Janc*s 
delivery;  notwithftanding  that  Sir  John  and 
Lady  Jane  knew  well  that  thefe  accounts  and 
thdfe  circumftances  were  fu^Aed ;  yet  ftill, 
at  no  after  period,  did  they  ever  give  fuch  a 
detail  of  particulars  as  could  give  fatisfaclion 
upon  this  great  point,  or,  in  the  event  of  their 
death,  could  avail  their  children ;  but  chofe  to 
reft  the  proof  pf  their  ligitimacy  upon  gene- 
ral prefumptions,  and  that  the  cnus  probands 
of  the  contrary  lay  upon  their  adverfaries. 
But  this  I  will  rather  carry  forcward  to  my 
next  obfervation,  viz. 

To  the  falfehoods  by  which  the  defender's 
caufe  has  been  fupported,  and  by  which  the 
objedions  againft  it  have  been  attempted  to 
be  obviated. 

i^ND,  imo.  The  caufe  of  Lady  Jane  Dou- 
glas and  Sir  John  Stewart  their  coming  to 
Rheiras,  is  not  well  fupported  :  But,  as  I  am 
not  now  talking  of  the  proof,  except  in 
fo  far  as  it  arifes  from  real  evidence,  which 
cannot  be  contradidcd,  I  obferve, 

ado.THAT 
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id^    That    the  leaving    the   maids    at 
Rhdms,  when  they  could  haye  been  carried 
on  to  Paris  at  the  expence  of  twelve  or  four- 
teen ihillings,  is  a  ftriking  circumftance  which 
Tttoains  to  be  obviated:  The  want  of  money, 
therefore,  has  been  aifigned  as  the  caufe  of 
this.    Lady  Jane  and  Sir  John  are  faid  to  have 
been  reduoed  to  their  laft  guinea,  and  when 
their  banker  at  Paris  would  not  advance,  they 
applied  to  Monfieur  Andrieuxt    In  this  par- 
ticular Sir  John  and  Mrs  Hewit's  memories 
are  fo  diftind,  that  they  remember  the  very 
critical  day  when  Monfieur  Andrieux's  mo- 
ney arrived,  viz.  the  day  of  Lady  Jane's  deli- 
very; and  fo  MrsHewit  wrote  to  the  maids 
at  the  time :  Yet  this,  we  have  already  feen, 
is  altogether  falfe«    But  the  falfehood  was  ab- 
folutcly  neceilary ;   for,  at  the  time  when 
this  h&  was  averred,  no  mention  had  been 
made  in  this  procefs  of  Godefroy  or  his  houfe. 
It  was  believed,  that  Sir  John  and  Lady  Jane 
had,  before  the  delivery,    refided  only  in 
one  houfe*    By  Mrs  Hewit's  evidence,  they 
wcntdireftly  to  La  Brune's;  yet  this  houfe  be* 
hovcd  to  be  cleared  off  before  leaving  it :  O- 
tHcrexpcnces  alfo  about  the  time  of  the  deli- 
very fell  to  be  incurred;     and,  for  paying 
thefe,  money  was  r^quifite :  And  it  was  re- 
C  quifitC 
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j^uifite  alfo,  that  this  money  fliould  arrive  in 
time  for  that  purpofc. 

And^  as  it  is  falfe  that  they  received  the 
/money  fent  by  Monfieur  Andrieux  fooner 
jthan  the  26th,  fo  it  is  equally  falfe  that  they 
were  in  wa|it  of  money  when  they  arrived  at 
Rhcims ;  for  it  is  in  evidence,  that  they  carried 
with  them  from  Aix-la-Chapelle,  a  letter  of 
credit  i^pon  Paris  for  near  2000  livres/  which 
they  aftually  received  upon  the  6th  of  Ju- 
ly, four  days  before  Lady  Jane's  delivery ; 
and  this  letter  of  credit  was  fo  conceived  as 
that  they  could  have  drawn  the  money  at 
Rheims,  if  neceflary. 

3//^,  As  it  was  given  out,  that  they  came 
to  Paris  bn  purpofe  to  procure  Lady  Jane  bet- 
ter affiftance  in  her  deliveiy,  it  was  incumbent 
on  Sir  John  to  give  fome  account  what  aflift* 
ance  they  did  aftually  procure,  and  who  was 
the  midwife  who  delivered  Lady  Jane. 

And  here  it  is  to  be  obferved,  that  Sir  John 
was  always  diftincl  and  pointed  as  to  his  de- 
fcription  of  La  Marr;  firft,  in  his  note  to  Mrs 
Napier,  and  next  in  his  judicial  declaration. 
In  his  note  given  to  Mrs  Napier,  as  early  as  the 
year  1756,  he  ftiles  La  MaiT  a  Walloon,  and 
fays,  that  for  feveral  years  he  had  been  furgeou 
to  a  regiment:   He  likeways   mentions  the 

pame 
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name  of  Colonel  Fontaine  ocuUft  to  the  in- 
validcs  at  Paris,  and  tells  Mrs  Napier,  that 
Fontaine  was  the  perfon  who  introduced 
him  to  La  Marr.  Thefe  things  he  confirm^ 
in  his  judicial  declatatiofh,  with  the  addition 
cf  fiindry  cither  particulars  ;  and  thefe  things 
he  never  amended,  nor,  to  his  dying  hour,  e- 
Tcr  retracted  'or  c?ontradicled. 

AxD  how  was  Sir  John's  declaration  taken? 
In  the  mofi;  folemn  arid  deliberate  manner. 
It  took  up  three  days  :  Sir  John  had  full  time 
given  to  rccoUeft  every  particular  of  the  fto- 
n-;  h6  was  allowed  to  correct,  to  retracl,  and 
to  explain,  upon  an  after  day,  what  he  had 
dechrcd  upon  the  day  preceeding;  and  in  one 
word,  \i^s  treated  with  the  greateft  candour. 
He  was  indeed  fomewhat  deaf;  but,  to  obviate 
any  inconvc!nience  which  riiight  thence  arife, 
the  queHions  afked  were  given  to  him  in 
writing,  one  by  one,  and  he  was  allowed 
time  maturely  to  confider  them,  before  he 
gave  his  anfwers* 

With  refpeft  to  his  account  of  La  Marr,  as 
given  in  this  declaration,  he  never  pretended 
to  amend  or  contradict  it,  except  as  to  his  ad- 
drefs,  which  in  his  after  oath  he  fwears  La 
Marr  gave  him ;  although  in  his  declaration 

he  had  faid  the  contraiy.    The  reafons  of 

this 
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this  correftion  are  too  obvious ;  and  yet, 
after  all  the  deliberation  and  folcmnity  with. 
which  this  declaration  was  taken,  after  all 
the  opportunities  given  to  Sir  John  to  re- 
tract, explain,  amend,  and  correct  it ;  after  he 
had  done  fo  in  one  or  two  articles ;  yet,  after 
all  this,  the  defender,  who  fays  he  is  the  fon 
of  this  Sir  John  Stewart,  and  values  himfelf 
upon  his  acknowledgment,  is  pleafed  to  main- 
tain, that  his  father's  declaration,  in  many 
points,  is  falfe  and  untrue,  and  that  no  re- 
gard ought  to  be  paid  to  it. 

4/tf,  The  forged  letters,  faid  to  have 
been  written  by  La  Marr  to  Sir  John  Stewart,, 
mentioned  in  Sir  John's  declaration,  at  once 
fliew  the  falfehood  of  that  declaration,  and 
the  ihameful  and  illegal  attempts  made  to 
fupport  tVe  defender's  ftory,  and  to  obviate 
objefticns  againft  it.  The  forgery  of  thefc 
letters  was  committed  early,  and  at  a  time 
when  the  Delamarre,  whom  the  defender 
now  fays  was  the  true  accoucheur,  was  a- 
Jive,  and  that  fair  and  genuine  letters  to 
prove  that  h&  could  have  been  procured 
from  him.  The  laft  of  the  four  letters  men- 
tioned in  Sir  John's  declaration,  as  written  to 
him  by  La  Marr,appeai*s  to  have  been  brought 
to  Sir  John  in  Lady  Jane's  prefence,  and  to 

have 
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have  been  read  and  explained  by  her  to  Mrs 
Ghis,  6-r. 

But  npon  thefe  letters,  perhaps,  I  may 
touch  again,  when  I  come  to  confider  the 
evidence  adduced  by  the  defender. 

5/tf,  It  was  neceffary  for  Sir  John  and 
Lady  Jane  to  obviate  the  many  ftrong  and 
firildng  objeftions  to  their  conduct  after  the 
birth.  Nothing  could  have  been  eafier  than 
to  Lave  done  this,  had  their  ftor/  been  true. 
Truth  is  fimple,  and  generally  carries  con- 
vidion  along  with  It.  At  any  rate,  it  is  uni- 
form ;  but  the  ftory  told  by  Sir  John  Stewart 
was  not  fo ;  and  therefore  labours  under  fu« 
ijpicion  :  And  this  leads  me  to  obferve. 

In  ^c  fourth  place,  That  the  ftory  told  by 
Sir  John  Stewart  of  the  defender's  birth  was 
by  no  means  uniformly  told,  ner  uniformly 
maintained.  In  the  courfe  of  Providence,  a 
falfe  tale  is  often  deteftec^  by  the  tellers. 

As  to  Lady  Jane's  account  of  this  event, 
we  have  none  given  by  her,  further  than 
what  paffed  in  her  converfation  with  Lady 
Stair,  a  converfation  which,  we  have  already 
obferved,  turns  out  ta  be  falfe  in  every  par- 
ticular. But,  with  refped  to  Sir  John,  we 
have  his  declaration  and  his  oath ;  and  as  to 
thefe,  they  arc,  in  fome  particulars,  contra- 
dicted 
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di^ed  by  Sirjohiv  himfelf,  and  in  others  ar0 
given  up  by  the  defender  as  untrue. 

By  Sir  John's  oath  and  declaration,  Lady 
Jane's  delivery  is  faid  to  have  happened  in  the 
houfe  of  Madam  le  Brune :  But,  in  the  note 
given  by  him  to  Mrs  Napier,  it  is-  faid  to  have 
happened  in  the  houfe  of  Madam  Mrchell. 
Strange  !  that,  in  the  year  1756,  there  fhould 
have  been  fo  great  a  failure  in  Sir  John's  me- 
mory. Indeed,  Sir  John's  behaviour,  wheft 
he  gave  this  note  to  Mrs  Napier,  is  very  re- 
markable, and  deferves  attention  :  For,  when 
preffed  by  Mrs  Napier  to  tell  her  in  what 
houfe  the  children  were  born,  and  who  were 
prefent  and  affiftant  on  that  occafion?  Sir 
John  anfwers,  That  fo  many  years  had  paflcd, 
and  fo  many  misfortunes  had  happened  to 
him,  fome  of  which  he  enumerated,  that  he 
could  not  be  fo  diftincl  in  names  as  he  could 
wifh  :  That,  for  different  rcafons,  Lady  Jane 
had  been  obliged  to  change  houfes  about  the 
time  of  her  lying  in  ;  one  houfe  was  full  of 
buggs  ;  another  houfe  was  fmoaky ;  fo  that 
he  could  not  fay  what  prccife  houfe  the  chil- 
dren were  born  in ;  but  he  would  conlider 
of  it  at  home,  and  make  a  note  of  thefe  cir- 
cumftances.  And  when  ftill  preffed  by  Mrs 
Napier  to   make   a    memorandum   of  fuch 
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things  as  he  was  fure  of,  he  accordingly  gives 
her  a  memorandum ;  and,  inter  alla^  fcts  down 
Madam  Michelle's  lioufe  as  the  place  of  de- 
livery.  This  feems  to  me  to  be  the  ong$ 
malt;  and  here  I  begin  to  fee  the  finger  of 
Providence  ^pointing  to  the  difcovery  of  tha 
impofture.  It  is  not  fufficient  to  alledge  here 
foTgetfulnefs  or  miftake  ;•  it  was  too  early  to 
diftake  in  the  1756.  It  is  true,  that,  in  an 
after-con verfation  .with  Mrs  Napier,  Sir  John 
mentions  Le  Brune*s  as  the  houfe  where 
Lady  Jane  was  delivered:  But  as  it  is  not 
clear  that  this  fecond  converfation  happened, 
until  he  knew  that  inquiry  had  been  made 
at  Madam  Michelle's,  and  that  his  former 
fiory  was  difproved,  I  can  pay  no  regard  th 
it.  It  is  alfo  very  material  to  obferve,  that 
the  fcroU  of  the  letter  from  Mrs  Hewit  to 
the  Duke  of  Douglas,  fo  accidentally  found, 
mentions  Madam  Michelle's  houfe  as  the 
place  of  delivery.  Strange !  that  both  Sir 
John  and  (he  ihould  fall  into  the  fame  mis- 
take. 

But,  how  is  it  poffible  to  account  for  the 
conduft  of  Lady  Jane  and  Sir  John  Stewart, 
after  they  knew  that  the  legitimacy  of  their 
children  was  fuipecled  ?  Eafy  would  it  have 
J)ccn  at  that  time  to  hstve  put  the  niatter  bo- 

yop4 
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yond  all  queftion.  A  letter  by  poft  would 
have  done  it  If  that  was  not  fufficient,  z 
more  formal  inquiry  might  have  been  made ; 
yet,  in  place  of  this,  a  few  declarations  only 
are  got  from  Aix-la-Chapelle,  and  thefe  mere* 
ly  relatipg  to  Lady  Jane's  pregnancy.  No 
application  is  made  for  any  proof  from  Pa- 
ris, the  principal  fcene  of  adion,  and  which 
at  once  could  have  put  the  matter  out  of 
all  doubt  Indeed»  they  afterwards  (aw  £he 
pjopriety,  or  rather  the  neceflity,  of  clear- 
ing up  this  affair,  and  gave  different  reafons 
to  juftify  their  ftrange  conduft  with  regard 
to  it ;  but,  in  vain,  none  of  them  are  fatif* 
faftory.  At  one  time.  Lady  Jane  doubts 
how  &r  the  making  fuch  an  inquiry  would 
be  confiftent  with  her  honour.  At  another 
time,  flie  laments  the  want  of  money  to  car- 
ry it  on.  To  Mrs  Menzies  flie  boafts,  that 
ihe  had  evidence  of  the  birth  in  her  pocket* 
And,  at  a  late  period  of  her  life,  in  a  conver- 
iation  with  Mrs  Greig,  flie  flickers  herfelf 
under  a  legal  prefumption ;  and  tells  Mrs 
Greig,  that  if  any  body  called  her  childrens 
legitimacy  in  queftion,  they  behoved  to  prove 
the  contrary.  Mrs  Hewit,  indeed,  talks  more 
boldly  upon  this  fubjeft :  Walter  Colvill, 
fpop  after  the  birth,  had  informed  her  of  the 

fufpiciona 
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fufpicions  concerning  it;  but  fhe  feems  to 
defpife  thefe  fufpicions;  and  roundly  tells 
Lim,  that  the  birth  was  too  well  proved 
to  admit  of  any  doubt. 

All  thefe  circumftances  of  improbability, 
inconfiftency,  concealment,  falfehood,  and 
vacillancy,  arc  extremely  flxiking ;  and  altho* 
I  do  not  argue  upon  them  as  concluiive ;  yet 
furcly  they  are  more  than  fufficient  to  awa- 
ken the  attention,  to  lead  us  to  examine 
things  with  accuracy  and  prccifion ;  to  de- 
n^and  proof,  and  hot  to  reft  upon  general 
prefumptions. 

And  this  leads  me  to  confider  what  proof 
has  been  brought  by  the  defender  in  fupport 
of  his  averment. 

The  firft  material  faft,  upon  the^part  of 
the  defender,  is  to  prove  the  exiftence  of  the 
accoucheur.  Pier  La  Marr ;  for,  if  there  was 
no  La  Marr,  it  is  impcflible  to  believe  one 
jotta  of  the  whole  ftory. 

The  hiftory  of  La  Marr,  as  told  by  Sir 
John  Stewart,  and  never  contradided,is,  That 
he  was  a  Walloon,  and  furgeon  to  a  Walloon 
regiment,  remarkable  for  his  flkill  in  mid- 
wifery.- That,  in  the  year  1721,  Sir  John 
became  acquainted  with  him  at  Leige,  and 
was  introduced  to  him  by  Colonel  Fontaine: 
D  Tbati 
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That,  when  Sir  John  was  at  Paris  by  himfelf, 
in  June  174?,  he  accidentally  met  '^irith  La 
Marr,  and  they  renewed  their  acquaintance : 
That  La  Marr  was  there  at  that  time  fur  unt 
affaire  cpineufe,  and  was  to  be  found  at  the 
Thuillieres,  or  the  Luxembourg,  in  certain 
(iarticular  walks    which   he   named,  and  at 
certain  times  of  the  day  i   That   Sir    John^ 
for  th^  fake  of  cbeaphefs,  engaged  this  La 
Alarr  to  deliver  Lady  Jane ;  which  h6   did 
accordingly:    That  the    youngeft    child  of 
whom  Lady  Jane  was  fo  delivered,  was  en- 
trufted  to  La  Marr's  care  for  fixteen  months ; 
during  which  time,  he  regularly  Cortefpond- 
cd  with  5ir  John  upon- that  fubjecl:  And  as 
to  the  letters  from  La  Marr  to  Sir  John  pro- 
duced in  procefs,    Sir  John    averred.  That 
two  of  them  yrere  originals,  and  two  of  them 
copies ;  in  one  of  which  letters  La  Marr  fays, 
that  he  had  been  ten  months  in  Naples  after 
the  year  1748.  i 

This  account  is  altogether'  unfupported  by 
any  evidence;  and  however  circumftantiate 
it  may  be  as  to  Sir  John^s  firft  acqu:aintance 
with  La  Marr,  his  knowledge  of  hi^  profef- 
fion^  manner  of  renewing  acquaintance,  wri- 
ting to  him,  &c.  it  is  impoffible  to  believe 
it  Failure  in  memory  may  excufe  miftakes 
as  to  leffer  matters,  or  trivial  circumftances, 

but 
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but  cannot  palliate  errors  in  capital  points. 
Indeed,  the  defender  himfelf  does  not  believe 
it ;  he  ha&  therefore  bent  his  whole  force  to 
prove,  that  not  this  La  Marr,  but  another 
Debmarre  was  the  accoucheur  who  deliver- 
ed Lady  Jane,  although  it  ftands  proved^ 
that  this  Delamarre  was  no  Walloon,  bvt 
a  native  of  Montreuil  fur  Mer,  was  only  ten 
years  old  an  the  172 1,  had  never  been  fur- 
geon  to  a  Walloon  regiment,  had  his  conftaht 
reiidenceat  Paris,  and  was  never  out  of  it 
aftcrthe  year  1748.  Further,  there  is  no  er 
vidence  that  this  Dela^larre  w^s  befpoke  or 
could  be  befpoke  as  accoucheur  for  Lady 
Jane ;  and  fUU  lels  probability,  that,  when  Lady 
Jane  had  travelled  fo  far  to  procure  the  beft 
afliftance,  Sir  John  would  bafpeik  for  her^^ 
low  operator  at  the  Hotel  Dieu.. 

Ikdeed,  according  to  the  defiender's  pwn 
account,  he  fecms  to  have  taken  no  great 
care  of  his  patient ;  for,  if  it  was  he  who  re- 
commended Le  Brunc's,  and  knew  that  Lai- 
dy  Jane  was  to  remove  from  thence  foon  af- 
ter her  delivery  to  another  hbufe,  it  is 
faange,  what  Mrs  Hpwit  fays,  that  fhe  never 
law  La  Marr  vifiting  Lady  Jane  but  once  af- 
ter her  delivery.  If  it  was  he  who  providc4 
the  bad  nurfcs,  ftrange  that  he  fliould  take. 

no 
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no  further  nor  better  care  to  provide  good 
ones.  But  what  proves  beyond  contradict 
tion,  that  this  Dclamarre  was  not  the  ac- 
coucheur, and  that  the  ftory  of  his  delivering 
a  great  foreign  lady  does  not,  and  cannot 
apply  to  Lady  Jane,  is  the  time  when  this 
is  faid  to  have  happened.  It  happened,  fays 
Menager,  while  Delamarre  was  in  the  Hotel 
Dieu.  It  happened,  fays  Gilles,  before  the 
year  1748.  It  happened,  fays  Cocquercll,  be- 
fore February  1748  ;  for,  in  that  month,  I  was 
married,  I  had  left  the  Hotel  Dieu  about  two 
months  before  my  marriage;  and  La  Marr 
had  left  it  about  a  year  before  me. 

This  article  of  the  time  appears  to  me 
very  material,  clinches  the  whole,  and  proves, 
that  the  ftory  told  by  Delamarre  at  the  Ho- 
tel Dieu  could  not  relate  to  Lady  Jane  Dou^ 
glas. 

But  how  did  Sir  John  Stewart  ftumble  up- 
on the  name  of  La  Marr  ?  How  came  he  to 
pitch  upon  this  name,  as  the  name  of  the 
accoucheur  who  delivered  Lady  Jane  ?  Per- 
haps Sir  John  was  acquainted  with  this  De- 
lamarre, knew  him  as  a  merry  conipanion, 
and  pitched  upon  his  name  to  help  forward 
his  ftory,  but  gave  fuch  a  falfe  defcription  of 

the 
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the  other  particulars^  concerning  hifla,  as 
might  be  fiifficient  to  prevent  ^i^PWri^s,  &nd 
to  obviate  after  inquiries.  For,  is  it  poffibk 
for  any  mortal  to  believe,  if  this  Delamarne 
had  truly  been  the  accoucheur  who  deliver- 
ed Lady  Jane,  that  Sir  John  Stewart  would 
have  foiled  the  letters  from  him  which  arc 
now  produced,  when,  at  that  very  time,  De- 
lamarre  was  alive,  was  refiding  at  Paris,  and, 
in  courfe  of  poft.  Sir  John  might  have  had 
letters  from  him?  Delamarre  lived  till  the 
year  1753,  ^^^  the  lettors  produced  were  for^ 
gcd  in  the  year  1752:. 

With  refpefl  to  thefe  letters,  the  defen- 
der's ftory  of  this  Delamarre  proves  their 
falfeheod  in  a  ftrong  manner ;  and,  if  they 
are  falfe,  and  falfe  they  are  admittfcd  to  be, 
even  by  the  defender.  What  becomes  of  the 
fupcrftrufture  they  were  intended  to  fupport? 
They  are  the  chief,  if  not  the  only  written  e- 
vldcnce  on  the  part  of  the  defender.  They 
appear  to  me  to  have  been  the  proofs  which 
Lady  Jane  boafted  to*  Mrs  Men^sies  ihe  had 
IB  her  pocket.  They  alfo  feem  to  have  been 
the  documents  which  Lady  Jane  carried  to 
Dou^-caftle,  to  convince  the  Duke  of 
Douglas.  They  were  mentioned  by  Sir  John 
to  Mrs  Napier ;  they  were  explained  by  La- 

dy 
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could  not  have  foigot  it  ^  But  it  was  not  Co  z 
The  res  gefta  belies  it :  Even  Menager  himielf 
never  knew  any  lady  of  charafter  carried  to 
be  delivered  in  fuch  a  houfc,  one  lady  in  a 
maik  excepted. 

If  La  Marr  had  recommended  Le  Brun, 
how  comes  he  not  to  have  appeared  fooner 
upon  the  ftage,  and  to  have  been  better 
known  to  Lady  Jane  and  Mrs  Hewit  ?  Mrs 
Hewijt,  who  attendied  Lady  Jane,  fwears,  that 
previous  to  the  delivery,  flie  had  no  conver- 
fation  with  Lady  Jane  about  the  perfon  who 
was  to  deliver  her ;  nor  did  flie  ever  fee  Pier 
la  Marr  until  ihe  faw  him  in  Lady  Jane's 
room  at  the  time  of  her  delivery ;  nor  did  Ihc 
fee  him  after,  except  once,  when  he  called  to 
inquire  after  Lady  Jane  and  the  defender. 
At  what  time,  therefore,  did  he  recommend 
Madame  le  Bran  ?  The  thing  is  incredible. 

The  Le  Brun  living  on  her  income  in  the 
houfe  of  Travers,  rue  de  la  Comedies  cannot  be 
the  perfon  pointed  at.  The  defcription  does 
not  apply,  and  the  defender  cannot  be  allo\t^- 
ed  to  found  on  an  allegation  fo  vague,  iimi- 
lar  in  nothing  but  the  name,  when  he  has 
brought  no  evidence  to  fupport  it.  An  in- 
lying was  a  circumftance  too  material  to  have 
efcaped  the  obfervation  of  the  people  of  the 

houfc; 
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kooic ;  neither  would  it  have  dfcaped  th^  fa^* 
gantyof  the  defender's  advifers  to  have  made 
an  inqtiiiy  concerning  this  matter  when  the 
woman  was  alive :  But  it  is  plain  to  me  that 
the  defender  has  catched  at  the  fimilarity  of 
the  name,  and  by  that  fimilarity  means  to  fup*- 
ply  a  blank  iii  the  proof,  whicih  otherways  he 
cannot  account  for. 

A  third  material  faft  lipoii  the  part  of  thd 
defender,  is  to  prove  theexiftence  of  Madame 
Michell,  and  that  Sir  John  and  Lady  Jand 
lodged  in  hef  houfe. 

Akd  it  is  title,  that  Sit  John  ahd  Lady 
Jane  did  lodge  at  Madame  MichelPs  ;  and 
though  the  8th  of  July  is  marked  in  the  livre 
(Ftnjpe&eur  as  the  day  of  their  entry ;  yeti  it 
appears  to  me,  that  they  entered  upon  the 
1 8th;  for  MichelPs  people  fwear,  that  the 
marldng  of  Fluratl  and  his  company  belongs 
to  Sir  John  Stewart  and  his  company  ;  and 
that  they  were  the  only  Britifh  people  at  that 
time  in  the  houfe. 

There  arefeveral  circumftances  which  hap- 
pened at  Madame  Michell's  which  deferve  to 
be  mentioned. 

And,  frji^  There  iS  no  appearance  of  Pier 
laMarr  at  Madame  Michcirs.     The  people 

E  of 


34  T  H  E    S  P  E  E  C  H    OF 

of  that  houfe  do  not  feem  to  have  kncrwn  a- 
ny  thing  about  him. 

Secondly^  The  fccond  child,  Sholto,  is  never 
heard  of  at  that  houfe, 

Tlmdly^  The  defender  does  not  appear  im- 
mediately on  their  going  there,  nor  till  after 
the  enlevement  of  Mignon's  child. 

Fourthly y  The  people  in  that  houfe  fwear^ 
that  when  the  defender  was  jbrought,  he  was 
brought  from  St  Germain,  the  very  place 
where  Sir  John,  in  his  declaration,  fays  he 
went  to  feek  for  a  nurfe  to  him.  Indeed,  as 
to  the  nurfes,  the  accounts  given  aix  full  of 
contradidions.     I  will  not  run  through  them. 

TnEJa/l  material  fact  upon  the  part  of  the 
defender,  and  which  ought  to  have  been  af- 
certained  without  the  leaft  fliadow  of  ambi* 
guity,  is  the  day  of  Lady  Jane's  delivery; 
and  this  day  the  defender  pofitively  fays  was 
the  icth  day  of  July  1748.     One  thing  is  e- 
vident,  that  if  Mrs  Hewit  fpckc  true,  the  day 
of  delivery  behoved  to  be  at  leaft  nine  days 
before  their  coming  to  Madame  Michcll's; 
for  fo  writes  flie  to  the  maids,  that  Lady  Jane 
could  not  be  kept  in  bed  after  the  ninth  day. 
This  indeed  may  bring  the  day  of  delivery  to 
the  10th;' and  yet,  how  to  reconcile  this  let- 
ter 
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ter  to  the  maids  with  her  after  letter  to   the 
Reverend  Mr  Harper,  I  know  not 

Bat  indeed  as  to  this  point,  viz.  That  the 
day  of  delivery  was  the  loth  day  of  July 
1748,  we  meet  with  infuperable  difficulties, 

Akd,  in  the  J!rjl  place,  in  all  the  letters 
wrote  by  Sir  John  and  Mrs  Hewit  upon  the 
icA  of  July,  there  is  no  mention  made  of  La- 
dy Jane's  delivery.  The  defender  is  aware  of 
the  force  of  this  objeftion ;  and  therefore  in- 
fifts,  that  although  thefe  letters  bear  date  up- 
on the  loth;  yet  they  were  aftually  wrote 
Dpon  fome  day  preceeding.  But  where  is  the 
mdcncc  of  this  ?  The  letters,  themfelves  bear 
to  be  wrote  upon  the  loth,  and  muft  be  fup- 
pofcd  to  have  been  fo,  unlefs  the  contrary  is 
proved.  But  the  contrary  is  not  proved.  If 
a  latitude  of  this  kind  is  to  be  allowed ;  if 
mere  fuppofition  is  to  be  held  fufficient  to  de« 
ftroy  evidence  fuch  as  this,  all  poffibility  of 
deteftion  would  be  at  an  end. 

But,  2dfy^  There  is  a  letter  from  Mrs  Hewit 
to  the  maids,  bearing  date  the  22d  of  July 
'748,  frona  which  it  appears,  that  flie  had 
wote  them  a  former  letter  upon  the  nth; 
and  yet  that  former  letter  had  made  no  men- 
tion of  Lady  Jane's  delivery :  How  is  this  to 
be  accounted  for?  Mrs  Hewit  herfelf  faw  the 

force 
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force  of  this  objeftipn  ;  and  therefore  cndca-r 
vours  to  obviate  it,  by  faying,  in  her  letter  al- 
ready mentioned,  of  the  2  2d,  that  her  former 
letter,  though  dated  upon  the  i  ith,  ought  to 
Jiave  been  dated  upon  the  loth;  ;^nd  that  tliis 
Viiftake  had  happened  through  hurry.  In  thp 
former  cafe^  the  defender  maintained,  that 
the  letters  d^ted  upon  the  icfh  oughf  to  be 
dated  upon  the  pth,  othcrways  he  feenis  to 
acknQwledge  they  ought  to  have  made  men- 
tion of  Lady  Jane's  delivery.  Here  again 
he  iniifts,  that  a  letter  dated  the  nth 
ought  to  have  been  dated  the  ipth.  If  fo, 
Why  <}id  not  this  letter  make  mention  of 
Lady  Jane's  delivery  ?  How  are  thefe  tjiings 
to  be  recoi^ciled  ? 

In  the  third  place.  Sir  John  wrote  to  the 
pari  of  Crawfurd  upon  the  loth  of  July;  fo 
the  letter  hears.  In  this  letter  alfo,  there  is 
no  mention  of  tfady  Jane's  delivery  j  on  the 
pontrar/,  Sir  John  fays,  that  the  happy  hour 
was  loQked  for  daily.  Hov  i$  this  tal^ien  ofi? 
Sir  John  feems  to  have  perceived  it}  and 
therefore,  in  lus  next  letter  to  Lord  Craw- 
furd,  upon  the  2?dof  July,  he  flily  infinuates 
and  fays,  that  his  former  letter  was  of  the  6th, 
not  only  in  direct  contradiftion  to  the  date  of 
the  letter  itfelf,  but  alfq  tQ  the  d3>tc  of  the 
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letter  to  Mr  Florentin,  in  which  it  was  indo- 

In  Aefcurtb  place.  Sir  John,  in  his  letter 
to  Mrs  Hepburn  of  the  6th  of  Auguft,  men- 
tions his  having  wrote  her  upon  the  10th  of 
July  preceeding ;  and  adds,  that  Lady  Jane 
had  been  brought  to  bed  the  evening  of 
that  day ;  yet  Mrs  Hewit  fwears,  and  in  her 
letter  to  the  maids  fays,  that  Lady  Jane  was 
uneafy  daring  the  whole  night  preceeding  her 
delivery ;  that  about  eleven  in  the  forenoon, 
(he  turned  extremely  ill ;  and  it  is  acknow- 
ledged by  all  of  them,  that  flie  was  not  long 
in  labour.  60  that,  if  ihe  was  delivered  ataU, 
ihc  mijft  h?vc  been  delivered  in  the  fcwrenoon. 

In  the  ^fib  place,  It  cannot  but  appear  ex- 
traordinary, that  although  Lady  Jane  is  faid 
to  have  been  delivered  upon  the  icth;  yet 
00  letters  were  wrote  notifying  this  e- 
Tcnt  to  any  Aortal,  not  even  to  her  female 
fnends  or  the  maid-ljprvants,  fooner.  than 
the  2 2d.  This  appears  to  me  extremely  lin- 
gular,  and,  I  am  perfuaded,  muft  do  fo  to  e« 
very  perfon  who  hears  me^  Lady  Jane  ap- 
pears to  have  manied  Sir  John  Stewart  with 
a  view  to  bring  an  heir  to  the  great  efiate  and , 
noble  £unily  of  Douglas.  Both  Sir  John  and 
^e  were  well  adyaiiced  in  lifp,  and  could  not 

be 
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be  iuppofed  capable  of  having  many  children. 
Lady  Jane»  in  a  foreign  country,  and  far  from 
her  friends,  was  fafely  delivered  of  two  boys  : 
Was  it  not  natural  then  for  Sir  John  and  her  to 
haften  to  convey  the  news  of  this  happy  event 
to  their  friends  ?  Is  it  poflible  to  believe  that  Mrs 
Hewit  would  not  do  it  to  the  maid-fervants  ? 
and  yet,  no  fuch  intimation  is  given.  This 
is  evident,  not  only  becaufe  no  fuch  letters 
are  produced,  but  that  it  appears  from  Lady 
Jane's  pocket-book,  that  no  letters  were  wrote 
betwixt  the  loth  and  2  2d, 

An D  thus,  with  refpe&  to  the  day  of  Lady 
Jane's  delivery,  every  thing  is  doubtful  and 
dark ;  every  thing  is  myfterious  and  afFeftcd. 
Some  particulars  are  given  up  as  untrue,  un- 
der the  fofter  nam<;  of  miftakes;  others  are 
unnatural  andunfupported 

But  one  thing  ftill  remains*  What  fays 
the  purfuer  to  the  day  of  delivery  ?  What 
evidence  has  he  brought  i  or  has  he  brought 
any,  to  fhew,  that  the  loth  day  of  July  1748 
neither  was  nor  could  be  the  day  of  Lady 
Jane's  delivery  ?  Yes,  the  purfuer  has  brought 
evidence  upon  this  point,  and  evidence 
which  appears  to  me  to  prove,  much  more 
clearly  than  could  have  been  expeded,  that 
the  whole  ftory  of  Lady  Jine's  delivery  in 

thq 
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Ac  faoti&  of  Madame  le  Brun  upon  the  loth 
of  July  1748  is  fiditious  aad  falfe;  for  that, 
at  that  period.  Sir  Johfi,  Lady  Jane,  and  Mn 
Hewit  refided  in  the  hotel  kept  by  Monfieur 
Gotfcfroy ;  and  that  there  was  in  that  houfe« 
not  only  ivo  delivery,  but  no  appearance  of 
any, 

I  will  not  take  up  the  time  of  the  court,  in 
recapitulating  the  manner  in  which  Monfieur 
Godcfroy's  books  were  kept.  One  thing  i$ 
clear,  that  books  were  kept;  and  though  I 
Ihall  not  call  them  fer  fe  full  evidence ;  yet 
they  are  ftrong  adminicles,  as  being  made  up 
long  ago,  and  without  any  view  to  fupport 
thiscaufe.  I  will  not  enter  into  all  the  objec- 
tions ftated  againft  them  on  the  part  of 
the  defender.  I  think  the  prefumptions 
are  in  favour  of  the  books ;  and  that  I  am 
bound  to  pay  them  great  regard;  efpe- 
ciaily  when  fupported,  as  they  are  in  the 
ftroBgeft  manner,  by  the  dired  teftimony  of 
Godefroy  and  his  wife. 

It  is  true,  the  name  of  the  perfon  and  his 
company,  to  whom  the  accompt  of  the  4th  of 
July  belongs,  was  entered  blank  in  the  book, 
and  continues  fo;  yet  is  fo  rivetted  by  circum- 
ftances,  as  to  add  faith  to  the  oaths  of  Godc« 
froy  and  his  wifc,^who  fwear  that  it  was  o- 
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time.Sif  Jotio,  Lady  Jane,  and  Mrs  Hewit  <y^f  te 
again  in  Paris:  Surely^  if  they  had  no  coit- 
^ern  in  either  bf  tibdc  enteVeitieiitB,  never 
were  people  mow  uoinaky*  Thi^tt  H  fid  e^ 
vidence  that  an  enlcveraenl?  «  f^fle  fe  aft  ttr-f 
dinary.creht,  or  that  it  happctis  ff-eqdmitly. 
Strange*  that  Sir  J6hn  and  his  rampany 
fiiouid  have  been  therfc  .at  times  fo  fnfpicioixs 
and  unfortunltc !  Sa,niy'3  diild  is  proved  to 
have  been  carried  off  by  foreigners :  Thefe 
foreigners  three  iii  «ftmbcr,  haying  no^atien- 
danta,  the  age  of  the  child  exkftly  dreeing 
with  til*  fuppofed  age  of  Sh^ltd,  Th^  cir- 
cumftancfcs  corrcfpond  .  to  Sit  Johti  StetrarC 
and  his  company ;  yet  it  is  not  die  rAinuii^  of 
theftorywhichmove  me.  In  1  cii«umftwitiat« 
evidence,  circumftance^  tnufe  bfe^  liuJ  toge- 
ther. A  fcparate  link  in  the  chaia'  may  -bear 
a  challenge ;  and  yet  the  ^'hole  remain  firm 
and  impregnable. 

Ais  to  the  way  in  which  this  caufe  ha&  b^ea 
conduced  by  the  gentlemen  on  both  Hcks,  I 
do  not  fee  any  rcafpn  for  blame,  either  upon 
the  one  fide  or  the  other ;  though  there  had 
been  fuch  due,  yet  it  would  not  have  1^vie() 
my  judgment  J  but  I  fee  none  due.  And  ai  to 
the  cry  raifed  againfl  the  purfiier  for  having 
varied  his  ground,  his  doing  fo  may  ^ew  if>i- 

rit. 
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lit,  as  it  does^  b«t  caniuSt  Inflileiice  the  deter>* 
9ii»(iQii }  in  a.  Ubytindi  ib  dark  and  iQtricat^» 
it  1W9  flQ  wwder  that  the  felfe  lights  huag 
oat  OP  the  part  Qf  thi^  d^^^od^r  ibould  ofteq 
mi&ntdhim. 

The  wlt^effcs  a^i^  feid  to  b«  Ipw  p?opk  i 
Tbej  9ff«  f« ;  bftt  tiwy  w^re  npt'  of  ^e  pur- 
i^r's  cbufiog :  They  w«rc.  q^ofw  by  thp  de- 
^d«r^9  i«ppofed  pafwt3 :  The  purfuer  was 
oUigial  to  f qUqit  them :  He  could  tJi%txdnc 

hvT  'iirhEt  could  move  La4y  Jane  to  com- 
tQit  fid  gritat  a  ^rime  4s  is  here  fupppfed  ? 
Wbat  iould  influefipe.  her  to  play  a  p^rt  fq 
aiminal,  and  to  cootinae  it  to  the  Uft  f 

That  La4y  Jpnfi  waa  afexious  to  hav^  chil- 
dnrn  appeajTS  from  her  converfation  with  Mir 
Hephum;  9ml  that  this  ^^^s  her  intention 
in  marrying  Sir  John  Stewart,  appears  from 
her  ietfirar  ^  the  Duke  of  Douglas.  What 
other  motbre  on  earth  a)uld  ihe  have  for 
marrying  him  ?  When  pnce  ihe  had  put  on 
the  mafli,  fhe  w2ls  un^er  a  neceffity  to  weiir  . 
it  She  had  &id,  that  the  defender  and  ShoI« 
to  were  faor  children,  ^omifaon  feiife,  of 
which  Ibto  had  i  large  i^are,  led  her  to  behave 
to  them  a^  foch ;  otherways  h^r  a&ions  would 
h^e  giv^  the  fie  to  h^r  words ;  and  it  is 

eafy 
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eafy  to  fee  which  of  them  would  have  beeir 
beft  believed.:  The  death-4>ed  ciedaratibns  in 
fhiS  caafe  do  not  move  me :    When  crimes 
atre  committed,  the  committers  rarely  chuie 
to  confefs,  if  by  concealing  they  can  efcape 
fhat  infamy  ^hieh  otherWays  vwttldr  purfue 
them.     Lady  Jane  could  not  but  'fee,  that, 
when  the  Rubicon  was  pad,   there  was  no 
retreating^     Had  flie  been  tempted  to  have 
divujg^d  a  fecret  fo  important,^  thi  cgnfe- 
quenccs  would  have  been,  infamy  on. her  own 
memory,  and  czpitH  puniihment  oil  her  afib- 
ciates.    That  in  Sir  John's  judicial  declara- 
tion many  things  arc^falfe,  cannot  be  deniedr 
Between  an  oath  and  a  declaration  there  i% 
little  difference ;  and  yet  Sir  John,  upon  his 
death-bed,  does  not  confefs  them;  and  tho^ 
he  makes  a  death-bed  declaration^  takes  no 
notice  of  any  of  them. 

Lady  Jane's  pregnancy  is  the  great  argu- 
ment infilled  in  on  the  part  of  the  dcfenden 
I  admit  that  it  is  a  ground  of  doubt ;  but  it 
can  nearer  outweigh  my  ftrong  conviction  a- 
rifing  from  evidence  fo  circumfiantiate  as^  that 
which  I  have  already  obferved*  One  thing 
is  ftrange;  that  Lady  Jane's  attehdants  fwear 
to  her  preghaacy  as  fo  remaxkablf,  that  one 
would  thijik  no  body,  withitheir  eyes  open, 

but 
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but  would  perceive  it.    Mrs  Hewit  particular- 
ly mentions  the  fize  of  her  breafts  as-. well  as 
bcDjr^  yet  we  fee  even  woijien  did  not  per-  - 
cdvc  it  until  it  was  told  them.     At'Rheims, 
Abbe  Hibert  fpeaks  of  a  pregnancy  which 
coold  QoCibe  difcoveredy  except  when  Lady 
Jane  wanted  .a  hoop.     Lieutenant  oM^Leaa 
law  it  not ;  C^erenga^  iaw  it  not,  until  he* 
was  told  of  it;   t|ie  company  in  the  flage*. 
coach  {aw  it  not.  ,  ^ 

As  to  the  mifcarriages,  riike  th^mnot;: 
tlicy  are  too  pumerous;  and,^  upop  the  wholes ; 
I  am  for  fu^aining  the-reafon^  oj^  redofti.oii«  v. 
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I  AM  of  a  yoTf  difibvottt  opinion  ^om^that 
JuftiK)Wgiv€&€r(Hn  tlwe  ebaiir.  The  proofed 
p«giixiMJy<  ftrikcs  me  fo  ftrorigly^n  this  caufe, 
thtt  I  own  I'caimot  get  over  it;  l  fee  a  ftt-ong 
proof  of  it,  even  at  a  period  when'  the' 
Iliftniage  of  5ir  Joh«  Stewart  aiid  Eady  Jane 
Boughs  was  not  difcbvered.  f  lay  a  great* 
deal  of  weight  upon  the  Ekrl  of  Cfawforcfs 
letter  to  the  Duke  of  Douglas  upon  this  fob- 
je£L  Lord  Crawford  would  not  have  told 
a  lie  for  the  whole  eftate  of  Douglas.  I 
cannot  but  think,  that  pregnancy  may  be 
proved  fo  as  to  infer  an  abfolute  certainty  of 
the  fad.  It  has  been  faid,  that  the  proof  of 
Lady  Jane's  Douglas's  pregnancy  depends 
chiefly  upon  eye-fight  Why,  my  Lords, 
don't  we  owe  half  our  knowledge  to  the 
eye  ?  Is  it  not  by  the  eye,  we  acquire  our 
knowledge  of  aftronomy,  the  efiecte  of  tie 
moon,  tie  change  of  tides  ?  We  know 
the  progrefs  of  the  feafons  by  the  obferva- 
tion  of  our  eye*fight ;  and  why  may  not  the 
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idvoficement  ofe  pt^gnihcy  lie  afc^rtaift^d  try 
fimilar  ohifervation  i  1  iti  it  prcrved*  bi^yi^dd 
controveffjr,  that  Lady. Jane  gradually  increa^ 
fed  in  her  fize.  Ifabel  Walker  dep^eft  toAU 
fo  e:q>licitely,  and  I  believe,  xnth  fo  much  ho* 
nelly,  that  I  own  I  cmnDt  get  over  it^  efpedal^ 
ly  when  we  hav^  joined  to  this^a  pofitive  proai 
of  Lady  Jailers  jcapacity  of  having  childi^n^ 
In  my  cooicience  I  believe  Lady  Jane  Douglad 
\ras  with  child.  NOw  I  cinnot  fi!oi5;  whatii 
the  natural  confequcnce  of  pregnancy  ?  Deli4 
very.  If  Lady  Jane  was  pregnant^;  it  h  denjti 
(hat  ihe  muft  have  been  delivered,  or  dfe  4 
mifcarriage  muft  have  happi^ned^  which  it  traS 
undoubtedly  incumbent  on  the  purfuers  to 
prove;  aa  the  pregnancy,  once  fully  afcertain^ 
ed.  lays  the  prefumption  fcj*  a  full  births 
This  beibg  th^  cafe,  I  cannot  think  that  th^ 
defender  is  bound  to  prove  his  own  Krth. 
This  muft  rei^  upon  th^  aektiowledgmeht  ot 
his  parents,  and  Upon  their  uniform  truit-a^ 
tus  or  treatment  of  him  as  th^ir  fon.  It  is^ 
inccunbent  upon  the  purfiiers  to  difprove  tfid 
birth  by  clear  and  pofitiv^  evidence  j  and 
ooce  fuch,  in  my  opinion^  have  !they  been 
atble  to  bring.  Thefar  ftory  is  fo  unnatural 
and  fo  improbable,  that  2  o\vii  it  will  not  ga 
down  with  me.    The  defend^  has  one  wit- 
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ncfs  fwearing  po^tively  that  flie  was  prcfent 
at  his  birth*    He  has  .an   uniform  iraiiaiua 
fartntum^  ar  vaiietjr  .x).f  circumilances  tovro^ 
l)iO«ative  of  the  truth  of  his  birth ;    fo  many 
circumftances,  indeed,  that  I  owp  they  fpeak 
ilrbnger  to  my  mind  than  would  a  number 
of  witneffes  fwearing  to  their  having  been 
prefcnt  at  the  birth.     When  the  ftory  of  the 
impofture,  fet  forth  by  the  purfucrs,  (which 
I  cannot  help  thinking  highly  improbable), 
is  compared  with  this,  we  fhall  foon  find  the 
l>alaoce  incline  to  the  fide  of  the  defender* 
X^et  us  e:s(amine  the  ftory  of  the  pmfuers, 
imd  &e  if  they  have  probability  on  the  fide 
of  their  hypothefis.    Is  it  credible,  that  when 
Lady.  Jane  and  Sir  John  were  fo  poor,  that  it 
;s  proved  they  cpuW  fcarccly  maintain  them- 
fclvesj  is  it  credible,  I  fay,  that  th^y  Ihould 
add  to  this  poverty,  by  bringing  upon  them- 
felves  the  burden  of  maintaining  other  peot 
pics  children,  a^d  that  too,  with  the  danger  of 
ifl  nosuch  g^ilt  as  that  of  committing  the  crime 
oi  partus  fuppojitiof    Is  it  credibk,  that  when 
one  child  would  have  ftrved  their  pqrpofe, 
they  would  hav^  burdened  themfelves  with 
two  ?  Is  it  credible,  that  they  wpuld  go  to 
Paris,  without  any  .perfon  to  afiiift  them  in  the 
commifiion  of.fo  dangerous  a  crimed  And, 
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Irliit  is  fironger  than  all  this,  is  it  credible^ 
that  after  tii^  had  got  the  impofture  of  the 
firft  child  'accompliih^dy  add  knew  what  a 
drcadfid-  pumfhrnent  they  muft  fiifier,  if  de- 
teded;isit  credible,  I  fay,  that  they  would 
have    remained    fo  long  in    Paris,    where 
they  might  be    eafily  found  out  by  thofe 
vrho  might  be  in  fcarch  of  tjhem  ?  Yet  this  is 
the  ftory   of  the  purfiiers;  and,  after  they 
leave  Paris,  where  do  they  go  ?  To  Dammar- 
tin,  jiiil  in   the  neighbourhood ;  and  where 
next?  to  Rheims;  tQ  the  very  place  where 
they  were  moft  likely  to  be  difcovered.  1  own 
this  will  not  go  down  with  me.    It  was  furely 
mudk  more  natural  for  them'  to  have  left 
France  altogether  after  having  committed  fo 
great  a, crime.   But  not  only  do  they  remain 
quietly  and  peaceably^  at  Rheims  for  the  fpace 
of  fifteen  months,  where  they  were  alway^  in 
danger  of  being  convifted,  but  they  even  go 
back  to  Paris  a  fccond  time  in  the  year  1749, 
again  to  nin  fo  dreadful  a  rifk,  and  in  order  to 
pickup  a  poor  weakly  child.   Can  I  believe 
this  ?  I  own  I  cannot.    There  is  another  cir- 
cnraftance  too  which  I  take   into  conildera- 
tibn,  which  is,  that,  as  Lady  JSine  Douglas 
was,  at  this  time,  undoubtedly  capable  of  ha- 
ting children,  would  flie  be  guilty  of  two 
6  fucb 


fujch  impo^lujcs,  wh«  tlie  aonfcqucncc  might 
be  to  deprive  her  own  chUdren  of  their  l)ii:tb^ 
right  ?  The  fecond  chil4  indeed  (whca  thej  4ici 
find  him)  correfponds  es^aftly  to  Uxe  aiccouut* 
which  they,  had  given  of  him  before  tjiey  ia^wr 
nim,or  kpewany  thingabout  him.  Sui^is  tlxQ 
ftory  as  fet  forth  by  the  pwfuers ;  fH«ly  $t  39K>i^ 
improbaUe  one,  I  own  it  will  not  go  ^^wn 
with  rpe.  On  the  other  band,  the.  c wdQct  ot* 
Sir  John  Stewart  an4  .hddy  Jane  Pougk$  w 
ve^  confifteftt  with  tlw  notion  pf.*  true 
hk^  >lUtqh  ba9  be^n  Jfajd  erf-  the  £BLlfe..ftCM 
jpqunts  given  by.  Sir  Jpbn  Btew^ft  ^i^cwn^ 
ing  the p^rticulaa^^  of  (h^ft. birth j  nn^.tiif  inn 
iiipencp  dra^f^iji  fiqta  §ir  John  StfVf^rt^s.  a^- 
^punt  of  the  ,naattcr  i^,  that  the  defender  ii 
pot  hi3  foa*  But  I  hunably  apprehend,  that 
ha^  Sir  John,  ;it  the  tinw  of  hi$  de^aratKMi., 
ev^n  adkno\vledge4»  that  the  defender  wm 
^ot  his  Ion,  that  this  w-ould  apt  have  been 
fuiacicnt  to  have  fet  hiin  aade  after  ^e  had 
attaiiie^  tJie  poffcflion  of  his  eitate,  i^  cpnfe- 
quence  of  hi^  own  acknowledgenaent  of  fcixn 
as  his  fon.  y;;on  this  point,  I  refer  to  the 
great  Lord  Stair,  whoiei^ipreiTcs  j^imfeif  m  the 
following  words:  "  Filiation  15  pr^funied 
,«'  frojp  marri^igc,  wtcj^by  the  .  c^U^mo  Ufe 
."  grefumed  to  be  thf  lawful  rhildren  of  ihoCt 


^wAkO  are  prorWd  tcT  have  been    mam^d, 

*  wUch  is  yctTi¥Oi€  pregnant  and  iavonrabfe 
•*  OA  tk^  fmri  <>(  "^e  ^Wldrelft,  16  give  therti 

*  tkc  rtgiit  «f  aHthent'iiitl  fucceffion,  and  is 
^At  piioibttd&n  ^  Ae  marriige  betwixit 
**t3lii>fc  who  attprtftmtd  parents,  which  is 
^  fo  Jfarci^  a  preftrmirtioni  that  Ae  modiei: 

*  aclar&wfcd^ng  irtothcr  father  than  4ie  that 
"  fe  married  to  her  w511  not  prgudke  the 
•••  cliadren ;  much  leTs  ^vwfl  the  a&rtion  of  tire 
*'Atiicr,that  the  thildren  ire  not  his,  tho* 
•^fcetxmdcfcend  upon  Another  to  be  the  true 

*  £rtfaer  J  yet,  if  Wth  the  Tnarrred  perfons  do 

*  ad&ioiii4edge,'tfhat*rfie  child  is  oiotprocreate 
*1)et?wixt  thein;*btit  by  anotfcclr  'as  a  father, 
^y^fbo  "OxoxAd  i\h  acknowledge  thift  Tanie, 
^'aifd-fcNHi  the  child,  it  would  dtideiJhe  pre- 
•*  ftaiptkm ;  tut.  If ^b6 A  terirrted  ^tribtis  had 
^'owtcS  and  treated  the  clvQd  ^  'Aeirs,  the 
■•  concurriug  tdftitniDnies  df  aft'  the  iJirec 
■wrtilA  liofprejuaiee^the  dMld'ittthe  ri^ht 
••  dF'lhccefion  tb  Ms  i^eputed  fatter  and  iiio- 
-»thep/' 

^Wb  '*fee^€hen,^di»t  upon  t&is  ^^^  auth^- 
tyia  kw,  ithat  had  Sir  {John  and  Lady  Jane 
fcotJi  pdfitivdty  declared,  that  the  defandfer 
■MS  wit  <th«ir  foB,  after  liaving  treated  liim 
tittiforrtlf -tts^fti^h*^  any  fengihof  time,  he 
I  '  mull: 
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muft  MvertheleCs  be  f^aint2UBe4  in  tlic  pofleP 
fipn  of  bis  eftate.    If  then,  thepofitive  decla- 
ration of  parents  would  not  be  fufficicnt .  to 
deprive  the  defender. of  his  eftate^  ihall.we de- 
prive him  of  it,  from  only  fufpicion&  zxify^g 
from  any  miftakes  and  contradidions  .viiich 
may  appear  in  Sir  John's  account  of  the  xxxAtr 
ter? — •!  repel  fuch  reafons  of  redu6)io^»   * 
.  I  (hall,  now  make  a  few  obfervations  1:^011 
.the  proof  brought  by  the  purfuers^  no  part  of 
whichi  excepting  that  of  Monfieur  Godefroy's 
books  and  his  oath,  is  totally  inconfiftent  with 
the  truth  of  the  birth;  that  is  to  fay,,  excludes 
the  poffibility  of  it^  All  the  reft  of  the  proof  is 
merdy.ofthq^  negative  kind,  which  will  fel- 
dom  he  aJIawed  to  redargue  dired  pofitivc  tc- 
.  ftimony.   The  purfuers  fay  there  is  no  Pierre  la 
;  MaiTe,  nor  no  Madame  Ic  Brun  found.  Againft 
.  this  negative  proof,  w^  have  the  direft  and  po- 
.  fitiye  teftimony  of  Sir  John  Stewart  and  Mrs 
Hew  it,  both  of' whom  concur  in  fwearing, 
that  Lady .  Jane^  Douglas  was  delivetc^    of 
twins  in  the  houfe  of  Madame  le  Brun;  that 
.  La  MaiTe  was  the  accoucheur;  and  that  Mrs 
Hewit  was  one  of  the  witdefles  to>  the  deK- 
.  very;    This  of  itfelf  is  enough  j  for  though 
,  people  thus  pofitively  fwprn  to  had  not  been 
found  at  fo  great  a  dilbnce  of  time^  as  this 
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procds  has  been  brought  fo  l^te^  I  could  not 
gire  it  agiinft  the  defender.  But  the  defender 
\m  done  more :  He  has  ibewn  dearly,  that 
tbere  was  in  the  year  1748  a  La  Mai^  an  a^ 
coQcheur  in  Paris;  that  he  delivered  a  foreign 
lady  of  advanced  age  of  twins,  who  he  faid 
would  be  people  of  great  rknk  and  wealth  ix 
their  country ;  that  the  one  of  them  vns  ftroqg 
and  healthy,  the  other  weak  and  fickly :  The 
defeader  has  ^fq  Ihown,*  that  there  was  at 
this  time  a  Madame  le  BrUn.  ,  Taking  all 
thefe  things  together,  can  I  doubt  that  the 
ftory  told'  by  Sir  John  SJtewart  and  Lady 
Jane  Douglas  is  true  ?  ,Tte  pjurfu^rs  lay  gref|t 
ibe&t^a  Godefroy's  books,  together  .^th 
the  oath  of  him  and  his  wife,  ap^,  aiTert,  that 
they  have  thereby  proved  an  alibi  from  the 
4th  to  the  lufth  of  July;  during  all  which  time 
iadjr  Jane,  being  In  the  hpufo  of  Godtfroy, 
coold  not  be  delivered  on  the  foth  in  Ma- 
dame Ic  Bnm's.  I  muft  here  t)bferve,  that 
we  ought  to  have*  had  the  books  themfelvcs 
produced  by  the  purfuers ;.  and  that  the  pro- 
dudog  a  notorial  copy  of  them  U  not  enough. 
If  Godcfroy  was  pnrfuingeyen  a  triflkg  debt, 
^twonkl  not  be  enough.  But,.hoAycver,  let  us 
l«)k  iato  the  entries  made  in  thefe  books,  w« 
ihaQfee  io  many  bknkSf  fo  onuch  indiftincl- 

neis 
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%flrs  tod  iaaficuW^y,  (Attti  ^vlthoiit  l)6life^(Klig 
Implicitly  in  tbfe  fttemoriefe  6f  Moirifetitr 
-<&6defrdy  ttiiA  his  wift,  we  <rannot  pay  a«y 
**gatd  to  th^  books.  Gt^dcfroy  ^d  Ms  wift, 
indeed,  Ilia vefwoin  pd£dvcly>- that  the  blank 
urtiete  5f  iht;  4tfa  df  July  doa  relate  to  Sir 
^ohn  Stexi^rt  and  his  company.  Bitt  in  this, 
4t  ^^Siy«  to  me,  diey  am  vety  pr^bablybolii 
'ttiftaken,  kiid  the  ptcii^  by  ti^ir  ^olaiihs  litigly 
.  fu|3j)lttory  t)f  thtir  books^  tm^Meb,  1  fee,  are 
fiaUe  to  lb  m'uth  error,  -ii^lll  not  be  foffident 
tWfct  aAdfe  the  Whdk  evidf€n<*,  direA  and-cil^- 
Jcumftantial,  -^hich  the  deftrndtr  has  brottglit 
in  T»pp6rt  *f  his  bife-A. 

1^  reni^nl  fdr  me  t^  make  a  feicr  i€l>figrva- 

tiotos  on  i^e*  ch«nnti{)?anc0s  4>(  "wfaidi  ine 

^have  hdard  a  great  deal,    it  has  ;been  ol^O- 

^  dfltt  Ltfdy  Jane»  foon  idFtet  her  dettv«ty, 

•  was  reen  goftrtgabto^d  afid  ja\mting^*WitPtoiiB. 

fts  tb  thife  I  ijl^eWt  tontvadiiftoiy  evidence ; 

l>ut  fiSp^ofelt  tree,  that  ihe  was-fben  going  ^- 

bYoad;  what  tiiefa?it  was  kiot  till  the  i-7th  d»y 

kftef  h^r  dbli vay.    Much  has  been  &id  »  ti3 

Sir  John  ^fid  iLady  Jane's  concoaimenft  at^lhu-is. 

•Why>  my  ^liofds,  I  donU  know;    thef  arc 

'  now  dead ;  I  cannot  explain  the  reafons  of 

;their  condoft,  nor  can  thedefefti»;  but  what 

is  this  ttt  beft  ?  Much  <ftrej&  hfts  teen  laid  Hp- 

on 


<m  a«  nQedgad  e^QAon  <rf  -falfehpod  o^AIlc 
part  of  Sff  ]qkB  St^w^  pncj  Mr*  Hewif,  i*. 
isyiag^  that  ib^  Wer^  in  v^sAt  Of  iQO&ej  9ft 
fatis.  It  IB  in  {HTO^f  th»t  6}r jk^|i]i^  k^«rR 
^^^dit  far  ft  prc«y  cop^dpr^e  fmp:  i^^^ 

higll  rank  ^  Lofidpni  w^^o  w^  2^<;cui^4  ^ 
exnbezzUng  the  pVf}li)C  I99nfy«    la  order  to 
&pport  tbi9'ac<:9f%tip!)»  i^  was^ifl  ^  h^d  4 
grea^  0e»l  of  pip^ey  ip  hip  b^P^^j  fpf  be  hwi 
liii^  9  ff^gfil&psfit;  bPttfe  md  m»df:  very  fi«4 
gsfdoDs :  Ay,  »y,  fw4  bf^s  but  bow  do  ywi 
know  that  my  wwkmew  ay^  p^id  ?  Now,  iqjr 
Lords,  how  do  wc  know  tbat  Sir  Jphp  Stew- 
»t*3  debt«  were  paid  i  We  do  not  lapw  bow 
mncH  of  the  fiim  contained  i<i  th^e  betters  of 
credit  was  Sir  John  Stewart's  own.  Do  we  not 
an  know  the  charaftcr  of  Sir  John  Stewart, 
a   thoughtlefs,   diffipated,  extravagant  man  ? 
Why,  he  might  have  been  owipg  the  greateft 
part  of  this  money,  and  had  little  free  in  his 
pocket  by  the  time  he  got  to  Paris.    That 
thipy  w^re  in  want  of  money  when  in  Paris, 
is  pofitively  fwom  to  by  both  Sir  John  and 
Mrs  Hewit.    That  it  may  have  been  fo,  I  can 
cafily  believe ;  it  will  account  for  many  things 
in  their  condud  which  may  now  appear  very 
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As  to  the  two  enlevements,  non*  of 
them  apply  to  Sir  John  Stewart  It  is  clear 
that  the  defender  cannot  be  Mignon^s  child ; 
for  Mignon's  child  had  fair  eyes,  and  the  de« 
fender  is  proved  to  have  had  hlack  eyes 
when  he  was  produced  at  Kheims/  The  -eyes 
of  a  child  could  never  change  from^  fair  to 
black  in  fo  ihort  a  time  as  in  going  from  Pa* 
ris  to  Rheims.  Sanry's  child  had  as  little 
conne&ion  with  Sholto,  Sanry's  child,  at 
the  time  it  was  carried  off,  could  both  walk 
and  fpeak;  Sholto  could  do  neither,  even  after 
he  was  brought  to  England, 

Upon  the  whole  then,  my  Lords,  I  am 
clearly  of  opinion  for  repelling  the  rcafoas  of 
fcduQion,  and  affoilzieing  the  defenden 
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IPropofed  to  have  given  thy  opinion  at  a  late 
period  of  the  deliberation,  becaiife  I  wiih- 
cd  to  bear  others,  and  to  be  as  ripe  as  ppi&ble 
in  a  caufe  fo  intricate  and  invdlved ;  and  id* 
deed,  when  I  came  into  cdurt  yeftetday,  I 
was  prepared  to  give  my  Vote  and  nd  mote, 
as  nothing  further  appeared  neceflkry ;  and  I 
confefs  I  would  ftill  incline  to  give  my  vote 
fingly.  But  fince  I  am  ndw  called  on  by  your 
Lordihip,  I  ihall  ftate  ihortly  what  occurs  to 
me,  without  pretending  to  go  through  the 
whole  mare  magnum  of  circumftances  in  this 
caufe. 

There  aie  different  views  in  which  the 
preient  quefiion  may  be  confidered.  In  the 
^  place,  I  (hall  fuj^ofe  every  thing  at  this 
moment  entire,  an4  that  Mr  Douglas  were  ap- 
plying to  be  ferved  heir  to  the  Duke  of  Dou* 
glas ;  would  I  in  that  cafe,  as  a  juryman,  find 
fufficient  grounds  to  ferve  him  i  The  cafe  is 
intricate ;  and  I  admit,  that  the  arguments . 
which  came  with  fo  much  energy  from  the 
chair,  made  great  impreflion  upon  me,  as  a 

H  juryman 
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juryman  ferving  Mr  Douglas,  and  had  I  beea 

called  on  recently  to  give  my  voice,  I  fhould 

have   been    ahnoft    overwhehncd  with    the 

weight  of  them ;  but  I  have  had  time  to  dc- 

JliberaU  upon  the  circumftances»  and    I  £eel 

JLhat  they  are  enervated  and  fty  oE 

.    On5  general  remark  occurs,  and  is  to    be 

kept  in  view  ixl  examining  this  caufe.     Fa(5ts 

Hre  fet  fdrthi  to  appearance  unaccquntsibl^ 

.and  which  create  fufpicion  and  doubt,  becaufe 

they  cannot  be  explained^    But  how  are  we 

iiire  that  every  difficulty  of  this  kind  would 

not  exrani(h>  ii  wfe  knew  the  whole  extent  o£ 

the  ft^fe  ?  Great  allowance  muft  be  made  for 

the  lapfe  of   time  and  death  of  witneile»« 

BiH^ppittg  the  man^fervant  at  Letgc  was  once 

founded  on  as  a  moft  fufpicious  circumftancc  j 

but  ftccidcntally  the  whole  fad  has  been  dif- 

co\^Ted,    and   it  cJomcs  to  nothing.     This 

ftiew5;  that  a  faA  or  circumftance  nftiy*  Be' 

doubtfnly  merely  becaufe  one  half  of  it  only 

is  known* 

In  other  inftaincefs,  fa^  wear  a  double  face, 
'  and  tnay  be  urged  with  equal  plaufibility  o€k 
either  fide  of  the  queftion :  Tot  example.  La- 
dy Janc*6  loitering  upon  the  road  before 
reachilig  tke  intended  place  of  delivery: 
IMs,  in  one  view,  may  feem  unaccoiifntable, 

if 
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if  &e  was  with  child:  But,  on  the  other  hand, 
if  ihie  had  no  child,  and  if  an  impoilure  was  re- 
folvcd  on>  there  was  no  occafion  to  loiter.  This, 
and  every  other  fcheme  would  have  been  fa 
laid,  as  to  avoid  the  leaft  handle  for  fufpir: 
doo.  Where  falfehoods  are  intended,  great 
care  is  taken  to  difguife  them. 

There  is  a  third  dais  of  circumftances, 
which  have  the  appearante  of  being  weighty  j 
hut  when  confidered  and  fcrutinized,  phe  ar- 
gument founded  on  them  is  difcovefed  to  b^ 
tnconduiive.  For  example,  the  fcrvant  maid 
Ifabd  Walker  was  left  at  Rheims. »  This,  at 
firft 'fight  appears  fufpicious;  becaufe,  why 
leave  her  at  Khtims,  if  it  w^  not  to  conceal 
from  her  what  was  intended  to  be  done  a^ 
Paris  ?  Yet  liabd  Walker  wa^  a  fit  woman 
to  be  trufted.  She  muft  have  committed  th^ 
moft  glaring  perjury  before  your  Lordfliips, 
ta  fupporting  the  caufe  of  the  defender,  and 
in  vindicating  the  memory  of  her  deccafed 
oiifireis,  if  the  pregnancy  apd  birth  were  not 
reaL  She  was  therefore  a  moft  proper  per; 
fon  to  be  ufed  as  an  accomplice  in  any.  fraud  f 
and,  if  we  can  fupppfe,  that  fixe  has  gon^.fuch 
lengths  in  the  affair  fimce  Ljidy  Jane'^  dqath^ 
flecertaiioly  would  not  be  lefs  fcrupulcms  du« 
ring  her  life,  and  when  in  her  fervice, ,  -         • 


6o         THESPEECttOF 

But  fuppofe  wc  allowed  the  fulleft  weight 
to  all  thefe  circumftances  urged  for  the  purr 
fuers,  the  whole  of  them  xnuft  go  for  nothings 
if  the  pregnancy  of  Lady  Janfc  Douglas  is  c- 
ftabliflied.    The  purfuers  fay,  that  the  evi- 
dence of  her  pregnancy  is  falfe.    I  difier  from 
them  in  opinion,  I  think  the  evidence  on  this 
head  is  complete ;  I  have  no  notion  of  evi- 
dence more  complete ;  and  I  dare  not  hj  that  all 
the  witneffes  are  perjured.  I  always  expe£):ed^ 
that  fome  evidence  would  have  been  attenipt- 
cd  by  the  purfuers  of  a  roifcarriagc  fuUe* 
quent  to  the  pregnancy,  and  that  the  fcheme 
of  impofing  on  the  world  would  have  been 
dated  only  from  that  period.    But  I  fee  nd 
filch  thing  in  evidence ;  and  therefore  I  muft 
:  neceffarily  yield  to  the  proof  brought  by  iht 
defender. 

For  thefe  rcafons,  were  I  here  £tting  as  a 
juryman  to  determine  whether  the  defender 
ihould  be  put  in  poiTeflion  or  not»  I  would 
give  my  voice  for  ferving  him,  though,  with 
doubt  and  diffideflce,  M  the  cafe  is  indeed 
the  moft  intricate  and  Angular  that  has  at 
any  time  occurred,  much  more  fo  than  any 
fet  forth  in  the  Cau/es  CeUbrei. 

But  we  are  not  now  in  fo  ftrait  a  caie : 
Matters  arc  greatly  altered :  The  defender 
is  eftabli^ed  in  the  |)ofle0ion  of  his  efiate  ^ 

the 
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Ac  fon  of  Lady  Jane  Douglas :  Not  only  ha» 
he  the  tradatus  in  his  favour;  but  he  has 
fecenlierved  heir  to  the  Duke  of  Douglass 
He  has  obtained  the  King's  charter ;  and  hs 
inherits  the  fucceffion  of  a  noble  family.  He 
muft  continue  in  the  pofleflion  which  he  has 
obtained  according  to  the  legal  forms  of 
this  country,  until  full  proof  is  fhown  that 
he  is  fuppoiititioud,  and  that  a  wrong  ver^ 
did  has  been  given  in  his  favour. 

Evert  decree  muft  be  held  pro  vent  ate  un- 
til it  is  reduced;  and,  in  this  cafe,  the  firongeft 
and  moft  convincing  proof  is  neceflary  to  dc-r 
feat  the  fervice  of  the  defender.  The  probf 
which  has  been  brought  for  this  purpofe  is 
infufficient  I  cannot  be  prevailed  on  ta 
think,  that  the  whole  fiicb  fwom  to  on  the 
part  of  the  defender  arc  falfe  and  fiditious. 
What  touches  me  moft  is  the  forgery  of  the 
letters ;  for  forged  they  certainly  appear  to  be. 
But  I  cannot  give  fo  much  weight,  evra  to 
this  drcumftance,  as  to  make  it  preponderate 
wd  defeat  the  whple  evidence  that  appears 
in  favour  of  the  birth«  Were  I  indeed  to  fee  it 
under  Sir  John  Stewart's  own  hand,  that  the 
wholedrcumfiances  of  the  birth  were  a  fiction, 
I  would  at  once  give  up  the  point :  But  this 
I  do  not  fee.    It  was  wrong  in  Sir  John  tq 

Writ<5 
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write  tbefe  letters;  bat  hii  having  wrote 
them  is  not  neceflarSy  inconfiftent  with  the 
truth  of  the  births  We  muft  take  along  with 
U8  the  circumftances  in  which  they  were 
wrote.  Sir  John  was  then  in  jaiL  Some- 
thing perhapSi  like  one  of  the  fia  fraudes  of 
Old,  was  done  at  a  time  when  he  could  not 
have  accefi  to  better  proof*  The  real  matter 
of  fad  could  afterwards  be  explained. 

I  cannot  forfeit  the  party  of  his  birth-right, 
becaufe  his  father  was  guilty  of  an  impnx* 
idcnt  aft  The  purfucrs  have  no  right  to  de- 
mand this.  They  themfelyes  were' guilty  of 
a  moll  uBJuftifiable  ftep  in  railing  the  Tour* 
nelle  procefs*  This  was  iimilar  to  ilabUng 
a  man  in  the  dark ;  and  their  conduct  in  that 
particular  has  been  juftly  condenuied.  I  am 
iar  from  infinuating^  that  the  gentlemen 
toncemed  in  it  meant  any  thing  wrong; 
they  had  convinced  themfelves  of  the  jufiice 
of  their  caufe;  and  they  thought  every 
means  lawful  which  could  tend  to  the  efta* 
bliihment  of  the  impofturc.  This  fliows  that 
men  are  fomctlmes  led  to  do  things  wrong 
in  themfelves  without  any  criminal  vic>wr, 
but  in  order  to  ferve  purpofcs  which  they 
imagine  to  be  good.  Upon  the  whole,  I  am 
for  repelling  the  rcafons  of  reduAion. 

LORD 
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I  Have  confidercd  this  bulky  canfe  with  all 
the  attention  that  I  poffibly  could,  and  I 
am  not  furprifed  that  your  Lordlhips  Chould 
ditfer  in  opinion,  where  there  is  fuch  a  varie- 
ty of  matter  before  you,  two  huge  volumes 
of  proof,  and  two  moft  accurate,  ingenious^ 
tnd  laborious  memorials. 

Mt  Lords,  contrary  to  my  common  cuftom 
of  never  reading  law*cafes  in  time  of  vacation, 
I  have  bellowed  a  good  deal  of  laft  vacation 
upon  this  caufe.  But  though  I  made  very  full 
notes,  I  refolved  not  to  form  a  decifive  Opini- 
on till  I  fliould  be  fure  that  I  was  not,  as  it 
were,  drawn  ofiF  at  a  tangent,  but  had  the 
ttrhole  of  the  caufe  under  my  view.  After 
much  labour  when  I  came  to  town,  I  did 
form  an  opinion ;  yet,  I  ftill  wiflied  for  fur- 
ther evidence ;  and  in  this  view,  I  feconded  the 
motion  made  from  the  chair  for  the  re-exami- 
nation of  Ifabel  Walker.  She  was  re-exami- 
ned :  She  anfwered  diflinftly,  pointedly,  and 
coherently,  and  confirmed  the  humble  opi- 
nion I  had  formed,  which,  I  own,  fhe  would 

have 
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kave  ihaken^  had  {he  anfwered  in  a  different 
tnannen  She  was  examined  by  the  purluers 
for  two  w^ole  days ;  and  e:^mined  by  them, 
not  for  information,  but,  if  poffible,  to  get 
her  to  contradid  herfelf.  She  fiood  it  all,  and 
B^ever  but  once  loft  her  temper;  and  in  ikort, 
the  whole  of  her  behaviour  fully  fatisfied  me 
that  Ihe  was  fpeaking  the  truth. 

I  come  now  to  tell  your  Lordlhips  why  I 
have  formed  my  opinion  for  the  defender. 

I  will  firft  mention  a  few  general  principles. 
In  all  queftions  of  filiation,  which  are  quefti- 
ons  of  the  greateft  importance,  fceptical  peo^ 
pie  may  fuggeft  innumerable  doubts,  as  fcep- 
tical people  can  render  every  thing  uncer^- 
tain.    They  may  talk  of  tlie  infidelity  of  a 
wife,  or  of  the  infidelity  of  a  nurfe,  who  may 
change  a  child,  fo  that  a  man  cannot  be  cer- 
tain of  his  offspring :  But,  my  Lords,  it  is 
the  fpirit  of  our  law,  and  it  is  the  fpirit  of  a 
wife  law,  to  difregard  fuch  poflible  cafes,  and 
to  look  for  a  legal  certainty,  not  a  certainty 
in  tlie  abftrad.    Strong  iaftances  of  what  I 
am  faying  frequently  occur  before  this  houfc. 
A  man  may  have  the  misfortune  to  be  mar- 
ried to  a  woman  of  infamous  charafter ;  to  a 
woman  perhaps,  whom  he  knows  to  be  a  pro- 
ftitute;  and  yet,  the  children  born  of  that 

woman 
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woman  muft  be  niaintaineci  by  hiiii.  He  is 
£xed  down  to  be  the  father  of  them»  if  he 
has  been  vcithin  the  feas  the  fiated  time.  It 
is  the  genius  of  the  law  to  lay  down  general 
rules  by  which  We  are  to  judge-  Were  it 
not  for  fuch  rules  in  the  cafe  of  filiation,  yre 
ihoiild  be  in  a  very  unhappy  ftatc  Of  uncer- 
tainty, not  knowing  what  queftions  may  be 
inoved  againft  our  children  after  we  are 
gone. 

With  regard  to  filiatidn,  t  hold  it  to  be  a 
rule  in  law,  that  if  a  hufband  and  wife  own 
a  child  as  theirs,  they  ar^  to  be  believed ;  and 
this  acknowledgement  of  parents  is  frobatio 
probata  in  favour  of  that  child,  if  dire6l  cbn-» 
trary  evidence  is  ttot  brought;  and  the  ldng-» 
cr  this  acknowledgement  has  fubfifled,  the 
greater  evidence  arifes  in  favour  of  the  child, 
and  the  ftroilger  the  proof  muft  be  to  get  the 
better  of  it* 

Ix  the  cafe  before  uS,  it  is  not  difputed  that 
the  defender  was  uniformly  acknowledged 
by  Sir  John  Stewart  and  X-ady  Jane  Douglas, 
as  their  fon;  and.it  was  not  fuch  an  acknow- 
ledgement as  in  the  cafe  qf  Kinnaird,  where 
all  that  w^s  faid  was^  that  the  Lady  had 
brought  forth  twins.  They  were  immediate- 
ly challenged;  the  fraud  was  immedia^tely 
I  difcovered. 
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difcoTef ed»  hiSf here thae is afiackttowladgr^ 
m^Dt  which  carries  the  firongeft  evidence  to 
me.  Sir  J<ihii  and  Lady  Jane,  for  %  cotirfe 
df  ^ears,  &&^  iht  w^ioleft  afftdioii  for  their 
childreti  i  when  any  thing  ails  them,  we  find 
hef  himtlt^  and  fhowing  every  mark  of  the 
m^  tender  conicern ;  aaad  liAs  not  oftdntati- 
6tjfly  splayed,  but  feett  by  accident  by  per- 
iods ef  the^iKl  charadefi  who  have  depofed 
to  it;, and  there  was  one  circumfiance  which 
I  (bought  very  impoitstnt/  and  with  regard 
to  which  I  tii^nted  tf>  be  fatisfied  by  Ifabel 
Walker,  which  Wft»,  if  thd^j  poor  people  (for 
poor  they  were^  thOBghnf  rank  and  quality), 
I  fay,  ffiy  Lords,  if  thefe  ^or  people^  atnidft 
all  their  difficulties,  evto.ttplned  at  the  ex* 
pemce  occafioned  by  thefe  khiMren?  Sli^-an* 
fWcred,  they  never  did;  and  (tfaoUgh  it  is  not 
taken  down),  £he  added,  that  on  the  eonibrary, 
they  conftantly  expreffed  the  greateft  love  and 
foniineft  for  thefti.  My  Lords,  I  confefs,  this 
circumftance  weighs  Very  ftrengly  with  xfee ; 
for  had  thefe  been  fiippofititjous  children,  I 
tarinot  bdievc,  but  that  Sir  John  and  Lady 
Jane  would  have,  at  fo«ie  time  or  other>  diC- 
covered  that  they  had  brought  upon  them- 
felves  the  burden  of  taking  care  of  two  ^hil- 
dr^  not  their  own  j  and  yet,  here  is  a  woman 

who 


LORD   AXICHINtEQK.      tfj 

•who  was  conftaotly  with  th^qj,  cv^n  in  their 
wsxA  unguarded  inom^ntd,  and  (he  never  per** 
coved  the  leafi  appearwe^e  of  any  Cach  thing. 
Such  is  thc/i^fiiff  ovjiate  of  this  defender; 
aa4  I  do  not  think  that  he,  who  U  a  iirangcr 
to  all  the  various  fads  iiow  before  u%,  f  aa  be 
aafwerable  for  any  coadu^  qf  hiB  manager*. 
He  \&  intitled  to  plead  every  thing ;  he  fol- 
lows out  his  defences  a;^  well  as  he  can.;  if  lie 
£iils,  he  cannot  help  ^t  Had  he  t^een  aparcy 
in  what  is  now  charged  againft  his  parents, 
Ibe  cafe  woi^d  have  been.  diSerent.  *  Wheq  a 
perfon  is  b/ought  to  ^rial  as  acrhnina),  his 
very  loo]^  and  ]^s  ntanner  of  ihaping  l^s 
defence  viU  proyeng^lnft  him. .  Sat  ^^re,  %i 
the  defender  proves  hi^  fijiatiop,  it  will  not 
hurt  him,  though  his  other  propf  n^ay  be  4^- 
fedive  or  liable  to  exception.  And,  iSy 
Lords,  were  this  defender  now  before  me, 
de&ing  to  be  ferved  heir  to  Lady  Jane  Dou- 
glas, I,  as  a  juryman,  ihoiild  think  it  my  du- 
ty to  fcrvc  him. 

Now,  wiat  has  the  other  party  proved  ? 
Here  again  I  muft  be  allowed  to  fay  a  word 
or  two  in  general.  I  fairly  own,  that,  in  fo 
gr«it  a  caufe,  I  wifhed  to  fee  a  full  and  clear, 
as  tirell  as  a  fair  proof,  I  wiflied,  that  the 
eaufe  had  arifeu  at  a  time,  when  we  could  have 

thought 
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thought  tkete  Were  lio  by-motive;.  But  when 
was  the  challenge  brought  againft  this  defend* 
er  ?  Not  tiU  after-he  hafl  defied  Duke  Hamil- 
ton in  point  of  law*  That  beiiig  the  cafe^ 
furely  the  purfucrs  were  called  upon  to  bring 
their  challehge  in  the  mod  fonnal,  pidcrly, 
and  unfufpicioui  n>ahner.  . 

Now,  it  is  moft  material  for  your  Lordr 
fliips  to  obfcrvei  how  the  procefs  was  <ion- 
ducled.  Juftice  to  this  defender  obliges  11$ 
to  give  all  attention  tq/this;  for  it  4s  a  key  to 
the  evidence  againft  him,  and  to  the  defers 
iA  the  evidence  for  him.  -  Ipilead  of  apply- 
ihg  to  this  court  for  a'^atrant  to  have  a 
prodf  taken,  where  thfe  witnefies  might  giv^ 
a  fair  and-unbiafled  ei;^ddnce,  what  were 
the  proceedings  of  the  purfuers  ?  A  mock  cri- 
minal procefs  (for  as  it  could  have  no  ifluc> 
it  deferves  no  |>etter  name)  ^as  in^itqted  be- 
fore the  Toumelle;  and  this  mock  procefs 
was. backed  with  a  monitoire,  important j  which 
treats  Sir  John  Stewart  and  Mrs  Uewit  as 
already  convicted  of  the  crimp  qf  fuppo- 
fition.  of  chjldpen.  They  were  not  named 
indeed ;  but  was  there  a  woman  in  all  France 
who  did  not  know  who  they  were  by  the  dc- 
fcription  given,  as  much  as  if  they  had  infert- 
cd  their  names? 

NoW| 
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HbWi  I  fay,  here  the  pujfoers  were  aiming 
at  a  mofi  nndiK  advantage,  whic^  was  accor- 
dingly moft  juSdy  condemned  by  this  court, 
and  by  the  hoiife  of  Lords«  Thefe  pro- 
ceedings were  not  condemned  fpkly  becaufc 
they  were  unpreqed^nt^d,  but  b^caiife  it  was 
forefeen  they  would  pervtert.  evidence:  That 
they  would  dxfcourage  thofe.to  appear  who 
could  tell  the  t^uth,  and  would  ferve  as  an 
inftigatiou  from  tke  bifliop  to  stl]  the  people 
in  Paris  to  J^ring  faggots  to  |>iurn  thd[e  cpir* 
vids* 

This  monitoife  had  a  ^  fi;?aqge  eScit.  ^  |t 
weakened  the  memories  of  fome,  it  ftrengtV 
ened  the  memories  of  pthpr  i^^itneires.  And, 
my  LorciSi  this  is  no  random-afli^rtion;  it  w:^ 
what  I  always  believed  wpuld  happen  j  ^nd 
row  there  is  fuU  evidence  ojF  it^  1  Ihall  felccl 
a  few  proofs  of  it  frQm  thefe  t)\ilky  volumes. 
The  Houfe  of  Lords  ordered  a  produftion  by 
thcfe  purfuers,  from  which  we  aire  enabled  to 
fee  a  good  deal  into  this  caufe.  In  one  of 
the  pieces  produced,  to  wit,  Mr  Andrew 
Stewart's  journal,  we  find,  that,  when, that 
gentlen^an  convcrfed  with  Mifs  Louifa  Hi- 
bert,  Ihe  tpld  him,  that  Lady  Jane  had  much 
the  appearance  of  pregnancy,  and  appeared  to 
J)e  five  months  gone  with  child.    This  w?s 

the 
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the  iccount  tkat  youog^  woiti^n  gave,  ^^hen 

^xninftradedL  BvlU  when  the  fione  Mif$  Louiia 

Hibcrt  is  called  as  a  witocfs  after  the  ToumcUe 

proceedings,  ihe  fin^ears  flie  obferved  no  marks 

of  pregnancy.  Another  ioftancc  equally  ftri- 

king,  is  that  of  Francois  La  Marre,  brother  to 

Pierre  la  Marre.    In  Monfienr  Danjou's  firfi 

note,  we  find,  that,  upon  examining     this 

Francois,  he  was  told  by  hinv  tiiat  his  brotiicr 

Pierre  the  acconcheur  was  in  correipondence 

with  Madame  le  Brun,  and  that  he  hinci£el£ 

knew  hen    In  Monfieur  Danjou's  fecond  note, 

we  find  Francois  telling  this  agent   of  the 

pnrfuers,  that  the  other  party  had  been  n?v^ith 

him,  and  that  he  had  informed  them  of    all 

that  he  knew,  except  as  to  Madame  le  Bnin^ 

This  (hows,  that  Francois  la  Marre  was,  by  this 

time,  pretty  weU  difpofed  to  conceal    ixrhat 

might  favour  th6  defender,  and  that  he  \iv^as 

informed  what  was  proper  for  the  purfticrs 

intereft  to  conceal ;  and,  when  he  comes    to 

be  examined,  he  fwears  direMy  the  reverie  of 

what  he  told  Monfieur  Danjou,    Another  in- 

ftance  is,  that  of  Madame  MichelL    It  is  fta- 

ted  by  the  purfuers,  in  one  of  their  French 

memorials,  that  flie  (aid  Lady  Jane  had    all 

the  appearance  of  a  woman  newly  brought  to 

bed:  But,  after  the  TourneUe  procefe    and 

moniitoire^ 
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tiKmitoire,  flie  ihincei  dotirft  Uie  matter^  and 
lays  onty,  th^  Lady  Jasw  had  aa  mr  malsd^ 
Thefe  inftances  ccmvey  tomj  mind,  full  evi* 
deuce  of  the  baneful  effedb  of  thefe  French 
{x-oceediogfi.  I  fairly  own,  diat,'  if  I  could 
bdieve  the  purfuers  witneffes,  who  were 
brought  to  fwear  after  the  Tournelle  procefil, 
I  {hould  believe  there  wa»  no^proof  of  an  ap- 
peaiance  of  pregnancy^  Forlihould  haveMiis 
Hibert,  who  had  the  beft  occaiion  to  obferve 
it,  fwearing  Ihe  obferved  none.  Nay,  I 
I  fliould  have  Madame  Sautre,  who^to  make 
dead  fure  of  it,  meafures  Lady  Jane :  But, 
after  the  glaring  circumHances  which  I  have 
mentioned,  can  I  give  an^.  credit  to  fuch  e* 
\idence? 

Akd  here,  on  the  appearance  of  pregnancy, 
I  cannot  help  mentioning  Godefroy  and.  his 
wife,  who  are  rcprefented  by  the  purfuers  as 
prod%ies  of  memory,  furpafling  very  far  old 
Scaliger.  They  mind  mnutia,  the  very  colour 
of  Sir  John's  coot,  fifteen  years  after  they  h^ 
feea  him  j  yet  both  concur  tha^  they  obferved 
no  marks  of  pregnancy  abq^t  Lady  Jane ;  and 
yet  it  is  fixed,  beyond  -  po^ility  of  cavil, 
ihM  flie  had  the  appearance  of  pregnancy, 
whether  real  or  afiumedt .  ^  of  no  moment  in 
this  aigument;  and  the  purfuers  agents  in 

France 
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France  were  fd  fatisficd  of  her  having  had 
I  the  appearance  of  pregnancy;, that,  in  their 
plaints  to  the  Tolirnelle,  they  exprefsiy  fet 
forth  that  Lady  J4ne  aflumed  thefe  apjpearan^ 
CCS.  But,  after  the'motiitoire,  it  feems  to  have 
been  fhoughf  it  was  making  fure  work 
to  prove  flic  had  hot  even  the  appearance  ; 
and  fo  thele  witneffes  have  fworn. 

There  is  one  branch  of  this  huge  proof 
where  I  expefted  to  have  got  fomething  that 
I  cbutdlay  toy  hand  upon,  fomething^of  writ- 
ten evidence;  ^nd  that  was  the  books.    But, 
when  I  look  unto  them,  why  it  is  a  battle  of 
books,  a  fair  battle,  the  books  of  different  inns 
coiitf adiding  eath  other ;  liay,  fomc  of  them 
contradifting  themfelves.  Such  is  my  general 
view  of  the  evidence  brought  by  tlie  purfaer^ 
in  this  great  caufe,  except  what  I  fliall  £ay  by 
arid  by  as  to  the  condtift  of  the  parties. 

IHy  Lords,  we  have  here  a  fiill  and  ftrong 
filiatiori  6f  this  defefxder ;  and  I  moreover  lee 
a  variety  of  proofe,  which  could  have  cbme 
out  for  him,  had  it  not  been  for  thefc  wrong- 
ous proceedings  in  France, 

Now  let  us  confider  more  particularly  what 
is  here  brought  againft  the  defended  filiation. 
It  may  be  reduced  to  two  heads :  i^.  Proofs 
cxclufive  of  the  real  birth :    idly^  Circnm- 

ftancc9 
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ftmces  wliich  look  like  prefumptions  againft 
it  Under  the  j£r/?  head,  there  are  but  two 
irtides.  Lady  Janets  not  being  pregnant  and 
the  alibi  at  Godefroy's ;  for  as  to  the  age  of 
Lady  Jane,  that  is  now  given  up.  Her  ca- 
pacity of  having  children  is  proved  beyond 
a  doubt }  though  I  think  fuch  a  proof  was 
hardly  necefiary.  And  I  cannot  help  obfer* 
\ing,  now  that  the  age  of  Lady  Jane  is  given 
up,  that  it  was  upon  her  age  alone  that  all 
the  fufpicions  againft  her  were  at  firft  founded. 
As  to  the  pregnancy,  none  of  your  Lordfhips 
willdifpute  that  Lady  Jane  had  the  appearan* 
ces  of  a  woman  with  child ;  and  that  is  fu£Ei« 
dent  to  defeat  any  pretence  that  the  purfuers 
have  for  pleading  that  (he  was  not  pregnant. 
For,  in  this  whole  mafs  of  proof,  there  is  not 
a  grain  of  evidence  againft  the  real  pregnan- 
cy,  but  the  teftimonies  of  Mifs  Hibert,  and 
fome  others,  fwearing  they  faw  no  appearance 
of  pregnancy ;  teftimonies  that  merit  no  re- 
gard 

As  to  the  alibi  at  Godefroy^s,  on  the  i  oth  of 
July,  that,  no  doubt,  if  proved,  would  be  de- 
dfive  of  the  caufe :  But  I  fairly  own,  after 
all  I  have  read  upon  this  article,  I  think  the 
purfuers  have  totally  failed.  This .  refts  on 
the  teftimony  of  Godefroy  and  his  wife,  the 

K  keepers 
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keepers  of  a  very  much  frequented  inn,  iwear- 
ihg  to  fafts  that  happened  fiftceft  years  be- 
fore. 1  do  not  know  thefe  people.  I  do  not 
fay  they  are  perjured ;  I  am  unwilli6g  to  be- 
fievc  there  is  perjury  where  I  can  avoid  it  ; 
but  I  think  it  is  very  clear,  they  have  got 
their  menwries  refrelhcd,  as  Mifi  Hibert  and 
Francis  La  Marr  got  theirs  leftned. 

God £F ROY  and  his  wife  have  been  mifled  by 
their  books  :  They  find  in  their  livre  de  Pin-- 
fpedeur  Colonel  Stewart  and  hi&  lady ;    and 
they  find  in  their  Ivvre  de  depenfe  a  blank  ar- 
ticle for  three  perfons :  They  fee  no  article  in 
their  Hvre  de  depenfe  for  two,  and  no  article 
in  their  Ihre  de  rinfpe6leur  for  three ;  £b  tfiey 
compound  matters  and  fill  up  this  bla&k  ivith 
Colonel  Stewart  and  his  company.    It  is  ac- 
knowledged, that  there  are  fome  people  mark* 
cd  in  the  police-book  that  are  not  marked  in- 
the  iivre  de  depenje;  and  all  thofe  who  come 
at  night  and  go  away  in  the  morning  are  not 
entered  in  the  books ;  fo  that  the  books  were 
only  kept  as  a  charge  againft  fuch  as  did  npt 
pay  their  bills,  but  run  accounts;  fo,  if  a  per- 
fon  came  there,  and  paid  every  day,  he  never 
would  enter  the  books.    Such  books  there- 
fore, kept  fo  irregularly,  were  very  improper 
helps  to  afilit  their  memories.     But  there  is 

another 
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mofther  argnment  agunft  thefe  boolc?  in  tjbis 
caie,  and  I  thii^  a  ftrong  one :  Jt  is  acknow^ 
Icdged,  that  Sir  John  and  his  family  did  not 
dine  at  the  tabl^  d^b^e^  but  in  their  own  a-^ 
{ortgocnt.  Now,  all  I  fk^  %  is,  that  Sir 
John  had  better  /prta^e.  than  ^yer  I  ^ad,  if 
be  WX5  CTtertained  as  cheap  in  hia  own  apart'- 
ment  as  tf  he  had  gone  to  tlje  table  cThpte^ 
and  taken  a  fliare  of  what  was  going  along 
wijth  Uie  marcbandszfid  all  ibrts  of  people  that 
came  |o  ,^eipn»  Pjcpplewho  ea»t  in  their 
own  apaftjggen^  .^e  enterj^e^  ^%  a  jiigher 
rate,  an^  tf>,  ^  fiffe.it  mnft  be  fo ;  t^ierefore, 
there  is  jao  srpbfLbility  that , this  blank  a^ticle^ 

which  is  acoofd^nS  %^  J^?  fa^  pf  the  tabk 
tb9te^  qup  b^  tj^e  5u:(30unt  of  Sir  John  Stewart 
Upon  thefe  gronnds,  iny  Lords,  I  think  there 
is  no  evidence  exclufive  oif  the  birth, 

Tpf:  fecond  head  of  th^  purfucrs  evidence 
Is  a  num^ber  of  circunlilances  \yhich  are  urged 
as  prefumptions;  as  Lady  Jane's  making  a 
long  journey  to  Paris  when  fhe  was  big  with 
child;  ^e  and  her  hufband  chi^fing  to  live 
by  them^lves  in  fo  private  a  manner }  their 
writing  letters  ffom  (Paris,  and  dating  them 
at  Rhoms}  two  enlevements  happening  at 
iuch  oituf^l^  S^ods )  La  Marr  and  Le  Brun 

not 
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not  certainly  difcovered;  and  lafUy,  Icttcnil 
forged  as  from  Pierre  La  Marr. 

With  refpeft  to  thefc  circumftances,  it  ^11 
occur,  that  they  relate  to  the  condud  of  two 
very  extraordinary  perfons;  and  feme  of 
them  things  which  were  not  fpoken  of  \irheu 
Sir  John  Stewart  was  alive ;  fiich  as  the  letters 
being  dated  at  Rheims,  which  was  not  infifted 
on  when  he  was  examined  ;  we  may  fay  the 
fame  thing,  as  to  why  he  did  not  call  on  his 
countrymen  ?  It  is  difficult  to  account  for 
thefe  circumftances ;  yet  I  have  endeavoured 
to  form  fome  reafons  for  fuch  condud;  and 
I  think  natural  ones;  for  I  do  believe  Sir 
John  Stewart  was  at  that  time  n^iferably  poof* 
It  is  nothing  to  me,  that  he  had  a  bill  along 
with  him  for  about  2000  livres.  What  wa* 
fuch  a  fum  as  2000  livres  to  Sir  John  Stew- 
art ?  We  all  know  the  charafter  of  the  man^ 
and  we  all  know  he  could  have  -got  fome 
good  people  to  eafe  him  of  it  ^t  a  fitting.  I 
fay,  my  Lords,  they  were  at  this  time  crying 
for  want,  and  writing  home  to  the  Diike  of 
Douglas,  begging  a  fupply  from  him.  Now; 
it  would  occur  to  them,  if  we  date  our  let- 
ters from  Paris,  the  Duke  will  fay.  Here  this 
!  woman  has  left  Rheims,  and  is  gone  to  Paris, 
forfoothj    to  fend   money  to  fuch  people, 

wobW 
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would  be  throwing  it  into  the  Tea.    After 
they  got  to  Paris,  Lady  Jane  became  fenfible 
that  Ihe  had  done  a  fooliih  thing,  as  flie  had 
nooccafion  to  go  thither.    She  had  fet  off 
firomRheims  in  a  panic,  as  Women  in  her  fitua- 
tion  often  do  take  panics ;  but  &e  was  too 
near  her  delivery  to  go  back  again;  fo  it 
was  necd&ry  for  her  to  remain  there  till  af- 
ter the  birth.    In  the  mean  time,  ihe  was 
imdoos  that  this  expedition  fhould  be  con^ 
cealed  from  the  Duke,  at  leaft  till  Ihe  (aw 
if  he  would  be  prevailed  with  to  fend  her 
any  money ;  therefore  the  letters  were  dated 
at  Rheims ;  therefore  Sir  John  Stewart,  thtf 
fond  of  his  countrymen,  abftained  from  feeing 
them  upon  this  occafion;  therefore  were  they 
fo  fearful  their  being  at  Paris  fhould  get  air, 
that  they  would  not  even  truft  Mr  Johnfton. 
As  to  the  enlevements,  as  they  are  not 
brought  home  to  Sir  John  Stewart,  they  are 
nothing  to  the  purpofe.    It  is  faid,  that  Sir 
John  and  Mrs  Hewit  diiSer  much  in  the  ac- 
coont  which  they  give  of  the  nurfes ;  I  can 
lay  no  ftrefs  upon  that    I  have  had  fcveral 
nurfes  in  my  faintly ;  but  I  confefs  I  can  give 
litde  or  no  account  of  them,   except  indeed 
of  fomc  of  them  who  arc  my  penfioners, 
{md  very  little  even  of  thefe. 

I 
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I  own  it  appears  fomewhat  firamge,  that 
Sir  John  Stew^t  and  Lady  Jaoe  Doug^las, 
though  informed  of  the  fufpicions  which  had 
been  raifed  with  ^regard  to  their  children, 
did  not  aA  the  rational  part,  and  taju  the 
pioft  proper  methods  to  put  the  matter  be- 
yond doubt ;  for  although  I  have  faid^  that, 
;u:cording  to  the  found  and  fixed  principles 
of  law,  an  imperfeft  proof  will  not  deftroy 
jUiation,  ftill  I  think  that  it  is  the  duty  of  pa* 
rents  to  remove  any  fufpicions, 

BvT,  my  Lords,  inftead  of  indulging  in 
theor^i  let  us  confidef  wh^ait  is  the  condu£l 
iof  mankind  in  real  life :  No  doubt,  we  are  to 
preiume  they  will  a6l  the  mofi  rational*  part; 
but  do  we  find  them  always  doing  fo  ?  I  am 
^fraid,  my  Lords,  if  no  other  condu^  was  to  h^ 
believed  but  what  is  rational,  the  actions  of 
mankind  would  be  reduced  within  avery  fmall 
compaff ,    I  can  give  a  tolerable  inftance  from 
the  prefent  cafe :  Duke  Hamilton  was  foun^^  by 
this  court  to  have  no  intereft  at  all  in  theDoi^ 
glas  eftate ;  .one  would  have  thought,  that  it 
was  the  mofl:  prudent  ftep  for  him  to  have 
appealed  this  queftion,  and  get  it  afcertained, 
whether  he  had  a  claim  here,  fo  as  to  make 
any  thing  of  this  fuit  in  cafe  th^  defender 
fliould  lofe  it    His  tutors,  however,  thought 
ptherwife;  and  accordingly  Duke  Hamilton 

has 
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lis  been  laying  out  immenfe  fums  of  money* 
upon  this  aiufc,  without  knowing  whether 
he  IhaH  ever  get  a  fdilling  by  it ;  for,  if  Mr 
Douglas  -were  out  of  the  field,  he  has  the 
&me  plea  to  maintain  with  others  wherein 
lie  was  beat  by  Mr  Douglas.  I  don't  think 
this  was  a  prudent  or  proper  ftep;  yet  we 
are  fure,  from  thele  volumes^  that  fo  wai 
done. 

But  there  is  another  point  as  to  thecdndud 
of  this  caufe,  which  appears  to  me  to  ftrike 
deep,  and  I  have  not  feen  any  attbmpt  upon 
the  part  of  the  purfuers  to  explain  or  excttfe 
it:  And  I  muft  beg  liberty  to  fiate  this  more 
fidly,  becskufe  it  has  upon  my  mind  the  great- 
eft  wdght,  and  makes  me  fay  without  hefita*^ 
tion,  no  regard  is  due  to  the  proof  brought 
by  the  purfuers* 

Your  Lordfliips  have  it  afcertained  by- 
proof,  nay,  admitted  by  the  purfuers,  that 
when  they  firft  fet  out,  and  for  a  very  long 
dmc  after,  they  aflBrmed,  that  Lady  Jane  could 
not  be  delivered  on  the  loth  July  in  thfe 
houie  of  Madame  Ic  Brun,  becaufe  &e  and 
Sir  John  were  at  that  very  time  in  the  houfeof 
Michell ;  for  there  did  they  then  fix  the  aUbi^ 
which  they  would  now  make  us  believe  was  iA 

Godefroy's ;  And,  how.  was  this  alibi  to  be  pr<y- 

ved? 
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ved?  by  Micheil's  book,  which  the  purfuers  a-^ 
gents  had  carefully  pcrufed.  Very  well :  In  what 
manner  was  this  proof  to  be  laid  before  us  ? 
If  the  book  had  been  as  fet  forth,  to  be  fure, 
by  producing  it  before  the  commiiSoner  who 
took  the  proof :  But  in  place  of  that,  very 
fingular  fteps  were  taken ;  fii:ft  the  purfuers 
got  the  book  locked  up  in  the  Tournelle^ 
whireby  the  defender,  and  all  but  themfelves, 
weife  debarred  accefs  to  it;  and  then  they  pro- 
duced one  Duruifleau,  a  perfon  with  many 
founding  titles,  fo  to  be  fuppofcd  a  gentle- 
man of  truth  and  honour,  and  he  is  made  to 
give  account  of  this  book,  which,  to  be  fure, 
was-  then  intended    to   be  laid  before  this 
Court,  in  ^lace  of  the  book  itfelf.    I  will  beg 
leave  to  read  his  evidence  to  your  Lordihips  j 
it  is  the  only  one  I  flxall   read.     He  fays, 
"  That  the  faid  Michell  having  put   in  the 
«  hands  of  the  deponent  his  faid  regifter  of 
**  furniihed  lodgings,   which  commenced  in 
**  the  month  of  October  1746,    the  depo- 
"  nent  did  prove  the  ftate  thereof,  and  then 
"  put  it  in  the  hands  of  the  faid  Monfieur 
"  Buchot,  who  took  the  charge  of  it  all,  a-- 
**  greeable   to   the  minute    of    proceedings 
^  which  the  deponent  made  out  thereupon 
•*  the  8th  November  1762 ;  which  minute  be^ 

"  ing 


LORD  AUCHINLEGK.      8t 

**  ing  now  fhown  t6  hiin,  he  acknowledges 
'*  that  the  whole  of  it  is  wrote  by  his  hand, 
**  and  figned  hf  hiin,  and  the  fame  is  now  df 
"newfigned  by  the  deponent^  as  relative  to 
**  iis  depofitionj  and  alfo  by  the  commiffion^ 
"  er.  Depones^  Thslt  the  article  .concerning 
"Monfienr  FluTatl  ^  Scotfmani  and  his  fami-^ 
*Iy,  entered  the  8th  July  1748,  (the  (aid  date 

*  of  the  day  and  year  being  in  figures  upon 

*  the  faid  regiftef),  did  not  appear  to  the  de- 

*  ponent  to  be  anyWayS  fufpiciotis,  fo  much 
^  the  rather  that  there  was  the  vi/a  of  the  faid 
"*  regifter  before  and  after  the  article  in  que- 
•*ftion,  by  the  infpedeur  of  the  quarters 
"  charged  with  th^t  department ;  and  that 
•'  the  leaf  on  which  this  attide  is  wrote,  ant 
"  well  as  all  the  other  leaves  df  faid  regiftex-, 
"  were  figned  at  the  top  of  the  firft  page  of 

*  each  leaf  by  Maitre  du  Blon,  one  of  the  de* 
^'ponent's   brethren^  who  figned  the  ordi* 

*  nance,  i»^ich  is  at  the  bcgiilningdf  the  faid 
"  regiftcr.    Inteitdgated  for  the  defeftder,  de- 

*  pones^  That  the  deponent  doeS  not  perfectly 
"  remember  if  the  vi/a  which  are  put  before  and 
**  after  this  article,  ajre  of  the  fame  mo^th  with 
"  the  article ;  but  remembers  there  are,  upon 
**  the  lame  leaf  On  whidh  thi^  article  is  wrote, 
^  and  fiibfequent  thereto,  fome  other  articles 

L  **  wrote, 
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^  wrote,  of  which  the  deponent  docs  ndt  rtS- 
,<*  coUeft  the  number;  neither  does  the  depo* 
"  nent  recoUed  if  the  vifa  of  the  infpedeur 
'^  does  immediately  f611ow  the  article  of 
«  Monfieur  Fluratl,  or  h  put  after  one  or  fe- 
**  vera!  other  articles ;  but  he  i>  cerfain,  that 
•*  there  i^  a  vi/a.  m  the  fame  page  on  which  the 
**  article  in  queftion  is  i^ote.  Deposes*  fa 
<^  far  as  he  can  remember,  That  the  article 
**  which  goes  l^efore  that  of  Monfieur  Flu- 
'*  i:atl^  i^  oi  a  dafe  anterhr  to  that  of  the  6th 
**  of  July :  That  the  deponent  remembers  to 
''have  aifced  at  Michell,  Ofwhofe  writing 
•*  was  the  article  of  Monfieur  Fluratl  ?  and 
«  that  Michelie  anfwered  thfl  deponent^  That 
<»  this  article  was  neither  of  his  writing  nor 
«  that  of  his  wife;- and  that  he  prefumed,  that 
*f  it  ivas  of  tbeperfon  who  calkd  hinfelf  Fluratl: 
«  That  the  book  of  fumiibed  lodgings*  which 
''MicheU  brings  to  the  depobent  every 
«  month  iince  the  deponent  had  the  depart* 
1*  ment  of  tlwit  quarter,  that  the  deponent 
**  may  infped;  the  fame*  and  make  out  from 
*  it.  the  lift  which  he  fends  to  the  lieutenant- 
**  general  of  police,  is  poflerior  to  the  yeai' 
•'1750:  Thit  the  deponent  never  faw  the  book 
"^  which  the  laid  Michell  had  for  the  ufe  of 
^  the  comnriffaire  for  the  year  17^6.     De- 

«  pones, 
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» pOQcs,  That  the  article  concerning  Fluratl 

*  zfpOFcd  to  the  deponent  to  be  of  a  hand- 
«  writing  diJiinS  and  ififtmni  from  all  the  ar* 

*  tide9  both  upoisi  that  and  thfc  next  ^ age  j 

*  Thajt,  ib  far  as  he  can  remember^  that  ar- 
••  tide  appeared  to  him  to  be  of  a  writing 
^very  well  formed^  and  that  it  was  the  bcft 
^  wrote  of  the  artides  on  that  page,  or  on* 

*  the  ftcxt^ 

Now,  my  Lords,  here  is  fobftantiil  evidence 
indeed  for  the  purfuers,  and  fuch  as  would 
have  been  decifive  of  the  caufe>  had  we  agreed 
to  judge  upon  fuch  evidence,  which  the 
purlbers  agent$  in  France  appear  dearly  to 
have  iinagined  \^e  w^ould  do,  -  elfe  they 
never  would  have  adduced  this'witnefs  to 
fwear  concerning  this  book.  But  afterwards, 
being  better  inftrufted  and  informed,  that 
the  court  would  not  regard  the  evidence  oi 
%  witnefs,  Iwearing  concer^ing  the  particu^ 
lars  contained  in  a  book^  when  the  book  it-^ 
felf  was  kept  out  of  the  way  by  theni  j  and 
fwearin^  that  Michell's  book  would  contra^ 
did  every  thing  Duruiffeau  had  faid,  they 
at  once  abandoned  their  plea  of  filibi  at  Mi^ 
chelTs,  and  took  up  with  Godcfroy's;  after 
which  MicheU's  bodk  is  brought  out  to  con« 
tradi^l  ap  allegation  that  it  had  been  yitiated,. 

which 
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which  it  indeed  contradift^;  but  it  opened 
a  moft  ihameful  fccne  of  perjury  in  this  Dtiruif- 
feau..  When  his  Oath  is  compared  with 
the  book,  hefwears, ''  That  be  is  certain,  that 
<*  there  is  a  vifa  on  the  fame  page  on  which  the 
f'  article  in  quefiion  is  wrote.  So  far  as  he  > 
^Vcan  remember,  that  the  article  which  goes  | 
^^  before  (hat  of  Mpniieur  Fluratl  is  of  ^  date 
•'  anterior  to  that  of  the  8th  of  July :  Thai 
f '  Michell  {aid,  ^hat  thi»  aiftici^  ^as  neither  of 
f  his  wdting,  por  that  of  his  wife ;  s^nd  that 
''  he  prefumed  that  it  was  of  the  perfon  who 
<'  called  himfelf  Fluratl ;  That  the  bpok  of 
<^  fumiihed  lodgings,  which  Michell  brings 
^f  to  th(?  deponent  every  n\pnth,  i$  pofte- 
<*rior  to  the  year  1750:  That  the  dcpo- 
1*  nent  never  faw  the  book  which  Michell 
^'  had  for  the  ufe  of  the  commiffairc  for  the 
♦*  1 748 :  That  the  article  concerning  Fluratl 
'<  appeared  to  be  of  a  hand-writing  diftindand 
<^  different  from  all  the  articles  both  on  that 
**  and  the  next  page.  It  appeared  to  be  of  a 
"  writing  very  well  formed,  and  that  it  was 
"  the  beft  wrote  of  the  articles  on  that  page 
**  or  on  the  next.'*  Every  one  of  which  arc 
grofs  falfchoods.  This,  then,  is  an  oath  in- 
tirely  calculated  to  impofe  upon  your  Lord- 
^ips  J  therefore,  my  Lords,  whjn  I  clearly  de-r 

tcft 
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teft  a  witncfs  for  the  purfucrs,  and  one  of 
the  moft  refpe^ble  of  them  in  point  of  rank; 
brought  forcward  to  fwear  the  groffeft  falfe^ 
hoods,  What  am  I  to  think  ?  And  can  I  dc^ 
prive  the  defender  of  his  name  and  his  birth* 
right  upon  the  faith  of  a  proof  fo  carried  on  ? 
I  admit,  that  there  is  no  fuch  decifive  evi- 
dence againft  the  tefticnony  of  Godcfroyi 
the  r^afoa  of  which  is,  that  he  i^ore  from 
blank  books  atth€  difiance  of  fifteen  years  { 
but  had  his  books  been  regular,  I  verily  be- 
lieve the  alibi  at  Godefiroy's  vrovld  have 
been  found  of  a  piece  with  that  at  Michell's* 

As  to  La  Marre's  letters,  one  of  my  brethren 
^uchcd  upon  f>ia  fraudes  being  fometimes 
made  u(e  of,  as  the  monks  long  ago  made  ufc 
of  legends,  to  fupport  a  good  caufe ;  which, 
to  be  furc,  is  not  juftifiable,  but  yet  won't 
make  truth  falfehood.  Take  thefe  letters  ii| 
the  worft  light  you  pleafe,  they  are  certainly 
equalled  on  the  part  of  the  purfuers  by  this 
oath  of  Duruifleau. 

I  had  a  great  many  other  particulars  to 
have  mentioned  \  but  the  diftrefs  I  am  unde^r 
from  a  fevere  cold,  has  fcarce  allowed  me 
breath  to  go  fo  far ;  fo  inuft  break  off. 

Upon  the  whole,  as  the  defender  has  been 
now  nineteen  years  in  poffeflion  of  his  ftate, 

and 
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ind  fourteen  qf  tl^efe  before  any  challenge 
yr2s  brought ;  as  his  filiation  by  the  ack&ow^ 
ledgen^ent  of  parents  is  full  and  complete,  and 
is  corroborated  by  the  pofitive  teftinionie^ 
of  unexceptionable  witneif^s;  and  a$  the 
purfuers  }iave  taken  moft  unjuftifiable  fieps 
to  bring  evidence  againft  him,  and  to  difable 
|iim  from  making  his  additional  evidence 
(Ull  more  complete,  I  am  clearly  pf  opiniQ^ 
th^t  he  op§ht  tp  be  affoils&ied* 


hOKB 
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AS  fo  mucli  has  been  wrote  upon  this  fub^ 
jcft,  it  woiild  be  vety  improper  for 
mc,  in  dcKvcring  my  opinion,  to  run  over  the 
whole  of  the  arguments  which  have  beeii 
nrged  by  both  or  eithet  of  the  parties ;  and 
therefore^  without  entering  minutely  into 
particulars,  I  fliaH  content  myfelf  with  fta-» 
ting  fliortly  the  chief  grounds  upon  which 
my  opinion  is  founded ;  and,  ^though  an  im- 
menfe  load  of  proof  has  been  brought  oit 
both  fides;  yet  it  appears  to  me,  that  the  im- 
portant queftion  now  in  iffue  between  thefe 
parties,  will  fall  ultimately  to  be  determined 
upon  principles  of  law,  which  are  of  the 
higheft  importance  to  the  whole  fubjefts  oi 
this  kingdom. 

By  the  laws  of  this  country,  in  order  to 
Entitle  any  man  to  be  ferved  heir  to  his  pre- 
dcccfibrs,  it  is  notneceffary  forhim  to  bring  di-» 
teft  evidence  of  his  filiation,  or  of  the  parti- 
cular circumftances  attending  his  birth.  If  that 
"Were  the  cafe,  no  fervice  could  ever  proceed. 
It  is  impoffiblc,  in  the  nature  of  things,  fbr 

any 
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any  man  to  prove,  by  direft  evidence,  that  he 
was  begotten  by  his  routed  father ;  and  by  the 
death  and  abfencc  of  witnefles,  it  is  even   in 
moft  cafes  impofltble  to  prove,  by  direft  ca- 
dence, thlt  he  was  bom  and  brought  forth  by 
his  mother.  I  even  will  adventure  to  fay,  that 
of  the  numerous  audience  which  now  hears 
me,  there  is  not  one  of  an  hundred  who  can. 
prove  the  circumftances  attending  his  ovrn 
birth;  therefore^  I  hold  it  to  be  a  fettled 
point,  upon  which  the  whole  property  of  this 
kingdom  depends,  that,  in  order  to  entitle 
one  to  be  ferved  h^ir  to  his  predeceflbr,  no- 
thing more  is  necefiary,  but  to  prove,  that 
he,  and  tkoCA  tiurough  w'hom  he  conned  his  * 
daim,  havie  been  acknowledged  by  their  pa* 
rents,   or  have  been  habit   and  repute  the 
duldfen  of  fuch  parents. 

I  do  not  mean  to  fay,  that  fuch  proof  may 
not  be  defeated  by  contrary  evidence.  What 
I  mean  is  only  this,  that  where  a  fervice  hath 
proceeded  upon  fuch  grounds,  it  is  held  as 
legal  proof  of  the  ^liation,  and  muft  ftand 
good  till  fuch  time  as  it  is  defeated  by  con* 
trary  evidence. 

And  therefore,  to  apply  what  has  been 
{aid  to  the  prefent  cafe*,  as  the  defender's 
fervice  contained  dear  evidence  that  he  had 

been 
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bccq  uniformly  and  conftandy  acknowled- 
ged by  his  parents)  and  as  the  truth  of  his 
birth  was  never  doubted  in  Ftance,  the  place 
where  he  was  born,  tibr  ev^n  at  horned  was 
there  ever  any  thing  like  a  general  belief  of 
the  reports  which  were  thereafter  indufiri- 
oufly  propagated?  So  I  cannot  have  the  leaft 
doubts  that  the  burden  of  the  proof  lies  on 
die  purfuers  to  -prove  their  alledgeance» 
that  the  defender  is  an  impoftor/and  not  the 
true  fon  of  Lady  Jane  Douglas. 

And  as  it  can  admit  of  no  doubt,  that  the 
burden  of  the  proof  lies  on  the  purfuers ;  fo 
it  is  equally  clear,  that  they  cannot  prevail 
without  bringing  the  cleareft  and  moft  con- 
vincing proofs  in  fuppott  of  their  alledgeance. 

In  (hwt,  the  proofs  muft  be  fuch,  and  can- 
not be  leis  than  would  have  been  neceflary 
to  have  convided  Sir  John  Stewart  and  Lady 
Jane  Douglas  of  the  crimen  fuppojiti  partus ;  it 
being  impoffible  for  the  court  ever  to  find, 
that  the  defender  is  an  impoftor,  without 
firft  fuppofing  that  his  parents  had  been  guil« 
ty  of  that  infamous  crime. 

If  Ibch  proofs  would  have  been  neceflary, 

though  the  defender  had  proved  no  more 

bot  the  acknowledgement  of  parents,  much 

M  ftronger 
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ftrongcr  proofe  muft  be  ncceflary  ^vi^re  the 
defender  ha9  proved  hm  fiUatioa  hy  ppfitivo 
and  direct  evide0oe# 

•  In  the  Jir/i  place>,  U  ia  proved  b«y<md  difr 
pute,  that  Lady  Jane  Douglas,  though  ad** 
vaQced  in  years,  vraa  y«t  in  fijeh  a  hahit  of 
body  39  to  be  ca^bte  of  having  childreii# 
both  before  and  after  this  birth  of  the  de« 
fendj^r;  which  alone  makies  it  highly  impro* 
babl;0,  and  indeed  fcai^cely  credibk)  that  fht 
would  be  guilty  of  this  impofture,  whereof 
the  conftqucnce  might  have  beea  to  exclude 
her  own  childi-en. 

2^,  It  is  proved,  as  ftrongly  as  the  nature 

of  the  thing  can  ad;mil  of^  that  lady  Jane 

,  was  pregnant  during  the  ufual  time  before 

the  birth  of  the  defender.    Thia  is  proved  by 

the  oaths  of  Mrs  Hewit,  Mrs  Glafs,  and  alio 

by  the  accounts  which  fffie  Caw  gave  of  the 

matter  extrajudicially  before  her  deatii ;  and 

as  thefe  three  perfons.  aHended  JLady  Jane 

during"  the  whole  period  of  her  pregnancy, 

-  and  had  confidant  and  immediate  accefe  to  her 

.    perfon  at  all  times ;  fo  the  caufes  of  know* 

ledge  they  have  given,  and  the  circumftances 

they  hiiLve  depofed  to,   are  fuch  that  they 

could  notj  poflibly  be  deceived :  At  the  fiime 

time,  their  evidence  is  ftrongly.  fupported, 

not 
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not  only  by  the  oatb  of  Mrs  Hepburn  Qf 
Keith^  who  has  given  a  very  ftrong*  caujk 
fdeftiia,  but  llfo  by  MfS  Gjfeig,  Mife  Prim- 
ed the  ntms  in  the  convent  at  Aix-la-Cha- 
pelle,  9md  .numbers  of  othei^  who  were  in*- 
timateiy  acquainted  with,  and  had  daily  op- 
portunities of  feeing  Lady  Jane,  ^id  who 
have  all  of  them  depofed  to  all  the  appear- 
ances of  pregnancy ;  and  the  dired  and  po- 
£tive  evidence  of  thefe  witnefles  cannot  ht 
invalidated  by  the  negadve  teftimony  of  the 
purfuers  witneffes,  who  werq  abfolute  ftran- ' 
gers  to  Lady  Jane,  and  had  only  accefs  to  fee 
her  occafionally.  I  ihould  have  thought  it 
mnch  more  ftrange,  if,  at  the  diftance  of  fe^ 
venteen  years,  they  had  fworn  to  appearances 
of  pregnancy  in  a  perfon  whom  they  had 
never  fccn  before  that  timej  therefore  I  muft 
again  repeat  what  I  have  already  faid,  that 
the  proof  of  the  pregnancy  is  as  firong  as 
jcan  pojflibly  be  brought  in  any  cafe.  And  in- 
deed this  does  not  feem  to  be  much  difputed 
on  the  part  of  the  purfuers  :  The  only  method 
by  which  they  attempt  to  evade  the  force  of 
this  argument  is,  by  faying  that  the  appear- 
antes  of  pregnancy  might  have  been  fiftitious, 
and  tblt  even  Lady  Jane  herfelf,.  and  all  a- 
boot  her,  might  have  been  deceived. 

But 
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But  I  can  by  no  means  adinit  the  vail? 
4ity  of' that  anfwer}  for,  wl^en  the  whole 
fymptpms  and  appe?mnccs  of  pregnancy  are 
proved,  the  pregnancy  muft  h^  prefumed 
real,  unleis  the  contrary  is  proved ;  and  thercr 
fore,  as  in  this  cafe  the  purfuer;  have  not 
attempted  to  prqve  either  that  Lady  Jane 
was  under  any  deception,  pi*  th^t  (he  |i^4 
put  on  feigned  appearances  of  pregnancy, 
by  all  the  rules  of  law,  it  muft  be  prefumed, 
th^t  the  appearances  were  the  natural  effedls 
of  a  real  pregnancy,  till  fuch  time  as  the 
contrary  is  proved. 

But,  ^dfy^  As  I  am  dear  the  pregnancy 
is  proved,  fo  the  defender  has  brought  a 
.  pi!oof  of  the  afltqal  delivery,  as  flrong  as  could 
well  be  expected,  and  indeed,  ftronger  than 
moft  men  could  bring  at  fo  great  adift'ance  of 
time.  I  admit,  that  this  part  of  the  proof 
refts  chiefly  upon- the  evidence  of  Mrs  Hewit 
md  Sir  John  Stewart.  But  then,  it  is  material 
to  obfervc,  that  they  were  the  only  per- 
fons  then  in  life  who  were  prefent  at  the 
birth :  And  this  fenurla  teJHun\  was  owing  to 
the  fault  of  the  purfuers,  in  not  bringing  the 
procefs  recently,  as  it  ought  to  have  been. 
At  the  lan^e  time,  the  evidence  of  the  deli* 
very  is  ilrongly  fupported,  not  only  by  the 

entry 
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chtTj  in  lady  Jane's  pocket-book,  whicb 
proves  tbe  coanedioQ  between  them  and  Pierre 
la  Marr ;  but  alfo,  and  more  efpecially,  by  the 
ciraimibmtiate  evidence  founded  upon  the 
evidence  of  Mopfieur  Menager  and  Madame 
Gamier,  whofe  paths  iphecl^  in  and  .tally  fo 
cxacUy  with  the  hiftory  given  by  Mrs  Hewit 
and  Sir  John,  that  it  gives  me  full  convic- 
tion,  that  the  foreign  lady,  mentioned  in 
Moniieur  Menager'$  oath,  was  Lady  Jane 
Dpnglas  i  that  the  defender  was  left  in  thf^ 
cuftody  of  hi&  parents ;  and  that  his  twin-bror 
ther  Sholto  is  the  very  child  who  wa^  de? 
livered  over  by  Pierre  la  Marr  into  the  hands 
of  Madame  Gamier,  and  who  remained  in 
her  cuftody  till  he  was  carried  honqie  by  hiy 
parents  in  the  year  I749«  . 

Akp,  as  the  accidental  manner  in  which 
thefe  two  witneffes,  Menager  and  Gamier, 
were  diicovered,  adds  greatly  to  the  weight 
of  their  evidence ;  fo,  when  I  coniider  the 
oaths  of  MefT  Mprand  and  Moreau,  joined 
with  Monfieur  p'Anjou's  account  of  his 
converlations  \)rith  Francois  la  Marr,  I  am 
convinced  in  my  own  niind,  that  this  part  of 
the  evidence  would  have  come  out  much 
ilroDger,  if  Mefll  Giles,  and  Francois  la  Marr 
}ad  told  out  aU  they  knew  of  the  ipacttex;'; 

and 
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And  I  fliould  have  had  a  better  opinion  of  the 
conduft  of  the  purfuers  in  this  caofe,  if  their 
operators  in  France  had  not  fo  induftrioufly 
concealed  from  your  I^ordihips  what  they 
had  learned  from  Menager,  and  Giles,  and 
FratiCQiB  U  Marr,  at  ;i  very  early  period  of 
this  caufe. 

If  there  were  any  defeA  in  the  evidence  a$ 
$d  any  of  the  particulars  I  have  mentioned, 
the  djffer^t  parts  mutually  fupport  and  add 
weight  to  each  other;  for,  as  the  delivery 
todld  not  have  happened  withbut  fuppofing 
a  previoxis  pre^ancy  and  cJipacity  of  having 
children;  ib>  on  t|ie  pther  hand>  if  the 
pregnancy  is  Once  fuppof(?d»  tie  delivery 
mu^  aeceflkrily  follow,  and  xnuft  be  pre- 
fumed.  If  Lady.  Jane  was  pregnant  when 
^e  came  to  Pans,  ihe  muft  have  been  deli- 
.veted ;  and  if  ihe  was  delivered,  it  muft  be 
prefumed  to  have  been  of  the  defender,  as 
the  purffiers  have  brought  no  contrary  t»*oof 
concerning  the  birth.  And  as  the  circumftances 
previous  to  the  birth  add  great  weight  to  the 
proof  of  the  a<f^al  delivery  j  fo  it  is  further 
aided  by  the  evidence  brought  of  circumftances 
fubfequent,  fuch  as  the  reconvaiefcence  at 
the  houfe  of  Michell,  and  at  Dammartin  5  the 
tender  afiedlion    and  concern  which  Lady 

Jane 
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Jane  imif«mnly  lliowed  to  thefe  children,  till 
tfae^tii9e  of  her  own  death*  whichi  in  tl»  <h 
pinion  and  bdief  of  the  witneffes,  was  occa^ 
&oned  by  the  di&xeb  of  mind  &e  felt  upcn 
tfae  death  of  the  yonngeft  child ;  and  as  this 
child  19  proved  to  have  had  a  likenefi  to  faia 
mother  lb  firiking,  as  to  be  taken  -nptice  of 
ahnoft  by  every  perfon  who  faw  them,  this 
is  an  additional  circumftancef  which  Qrong^ 
ly  corroborates  the  other  proofs  of  the  fiHay 
tioo. 
The  purfuershavefound  it  neceflary  to  ob* 

)cft  to  the  oredihility  of  MrsHewit,  Mrs  Gh&, 

MrsHepbum^  andhave  indeed ufcd  great  free- 

domi  with,  almoft  all  and  each  of  the  wit^ 

neffes   adduced  for  proving  the  pregnancy 

and  delivery ;.  but  it  appears  to  me,  thaj  this 

bold  attack  is  injurious  to  the  witncfles,  and 

altogether  unmerited.    The  charafters  of  Mrs 

Hevnt^  and  Mrs  Glafs  have  been  proved  by 

witneiiies  to  be  unexceptionable;   and  when 

they  were  examined  in  prefence  of  the  Court, 

^  they  ec^itted  theiix  depoiitioni  in  fuch  a  man* 

ner  as  gave  me  full  conviction,    that  they 

were  confcious  of  the  truth  of  the  fafts  to 

which  they  were  depofing.      And  as  nothing 

has  been  faid  to  the  general  charafters  of  the 

other  witnefies,  &  I  cannot  figure  to  myfelf 

any 
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iny  reafon  or  intercft  which  could  induce 
them  to  depart  from  the  truth ;  and  though, 
in  relating  fuch  a  multipficity  of  fz&s,  there 
are  fome  trifling  >rariations  and  miftakes ;  yet 
this  was  natural,  and  could  not  b^t  heceflarily 
happen,  when  witnefles  were  depofing  from 
memory  alone  ta  fuch  a  multiplicity  of  facb 
which  had  happened  at  the  diftanx:e  of  levcii- 
tcen  yeart.  Thefe  variations  and  miftakes. 
which  are  only  about  accidental  circum- 
ftances,  are  fo  far  front  detrafting  from  -the 
credit  due  to  thefe  witnefles,  that,  on  the 
contrary,  with  me,  they  add  weight  ta  theif 
tefl:imonies ;  as  it  fliows,  there  was  no  com^ 
bination  among  them  to  depart;  fron^  the 
truth. 

Upon  the  whole  of  this  part  of  the  argu^* 
ment,  the  proof  of  the  'defender's  filiation 
fiands  fecure  upon  three  difierent  grounds  : 
ly?.  The  legal  prefumption  founded  on  the 
acknowledgement  of  parents,  joined  with  his 
being  generally  habit  and  repute  their  fon ;  . 
2dly,  The  clear  proof  which  has  been  brought 
of  Lady  Jane's  pregnancy,  from  which  an 
aftual  delivery  muft  be  prefumed;  and,  ^dfyf 
1  he  dired  proof  of  the  aftual  delivery,  as  ad- 
miniculated  and  fupported,  not  only  by  the 
marking  in  Lady  Jane's  pocket-book>  but 

alfe 
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dfi>  by  the  oaths  of  Monfieur  Menagcr  and 
Madame  Gamier,  and  the  other  witneffes  who 
concur  with  them.  And,  when  to  all  this 
I  add  the  other  circumftances  fubfequent  to 
the  birth  which  have  been  already  mention* 
ed,  and  more  efpecially,  that  irrefiftible  evi- 
dence which  arifes  from  the  many  letters 
whidi  paffed  between  Sir  John  and  Lady 
Jane  relative  to  thefe  children,  it  appears  to 
me,  that  it  is  impoffible  to  bring  a  proof  of 
filiation  ftronger  than  what  has  been  brought 
in  this  cafe. 

It  remains  only  now  to  add  a  few  words 
on  the  nature  and  import  of  the  proofs 
brought  by^the  purfuers.  And  here  I  begin, 
with  obfcrving,  that  they  do  not  pretend  tp 
have  brought  any  dired:  evidence  of  the  im« 
pofture.  It  is '  only  inferred  from  a  variety 
of  circumftances,  from  which  the  impofture 
is  endeavoured  to  be  eftabliihed ;  and  although 
I  do  admit,  not  only  that  all  manner  of  crimes 
may  be  proved  by  circumftances,  but  alfo, 
that  in  fome  cafes  dired:  evidence  may  be 
defeated  by  cirounftantiate  proofs;  yet  I 
mufb  beg  leave  to  lay  it  down  as  a  principle, 
in  which  the  moft  important  interefts  of  man- 
Idnd  are  concerned,  that  a  direct  proof  of 
cenduiive  facts,  by  credible  witnefleSj  can 
N  »eycf 


98        THE    SPEECH    OF 

never  be  defeated  by  a  proof  of  circumftan 
ceS|  which  are  neither  incompatible  with,  nor 
contradiftory  to  the  direft  proofs. 

If  this  important  principle  fliall  ever  bo 
ihaken»   I  do  aver,  that  the  moft  innocent' 
perfon  can  have  no  fecurity  for  his  life,  his 
liberty,  or  his  property. 

It  is  well  known,  for  inftance,  that  the 
crime  of  theft  is  feldom  or  never  proved  by 
direfl:  evidence ;  but  it  is  generally  inferred 
from  circumftances ;  fuch  as,  that  the  ftolen 
goods  were  found  in  the  cuftody  of  the  pri- 
foncr ;  that  being  in  indigent  circumftances, 
he  could  give  no  rational  account  how  he 
came  by  them ;  that  he  had  prevaricated  in 
an  extrajudicial  examination ;  or  that  he  had 
attempted  to  fly  from  juftice. 

These  circumftances  taken  together  are 
always  held  fuflicicnt  to  infer  the  crime.  Buc 
this  notwitliftanding,  if  the  prifoner  ihall 
prove,  by  credible  witnefles,  that  the  goods 
had  come  into  his  pofleflion  in  any  lawful 
manner,  all  the  circumftances  of  fufpicion  I 
have  mentioned  will  go  for  nothing,  and 
would  yield  to  the  direft  evidence  brought 
for  the  prifoner :  For  this  pl^n  reafon,  that 
Z  dired  proof  of  conclufive  fafts  by  credible 
witnefles  cannot  be  defeated  by  a  proof  of 

gxcumftanccsi 


LORD    CO  ALSTON.         99 

drcumftances,   inconiiftent  with  the    dired: 

proofe. 
The  application  of  this  to  the  prefent  cafe 

is  obyious.  Here  the  defender  has  proved 
his  filiation,  not  only  by  the  legal  prefump- 
tioa  founded  upon  the  aknowledgement 
of  his  parents,  but  alfo  by  the  direft  evidence 
of  credible  witneffes,  fwearing  to  conclufive 
fads,  which  confifted  with  their  own  know- 
ledge, with  refpeft  to  which  they  could  not 
be  deceived.  Whereas,  on  the  other  hand,  as 
the  pregnancy  has  been  already  eftablifhed, 
as  well  as  Lady  Jane's  capacity  of  having 
diildren,  it  will  be  found,  that  the  whole  of 
thecircumftances  proved,  or  attempted  to  be 
proved  by  the  purfuers,  one  only  excepted, 
are  of  fiich  a  nature,  that  they  are  neither  in- 
compatible with,  nor  contradiftory  to  thq 
proofs  brought  by  the  defender. 

The  only  circumftance  which  I  admit  to 
be  inconfiftent  with  the  proof  brought  by  the 
defender,  is  the  fuppofed  alibi  at  the  houfe  of 
Gpdcfix)y  on  the  10  th  of  July  1748.  But  as 
this  is  utterly  inconfiftent  with  the  purfuers 
original  plan,  by  which  they  refted  their 
whole  caufe  on  an  alledged  alibi  at  the  houfe 
of  Michell  on  that  very  day ;  fo  it  appears  to 
me,  tl^at'the  proof  now  brought  of  an  alibi 

'at 
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at  the  houfe  of  Godefroy  is  ulteriy  inAi^ 
cient ;  it  refts  wholely  upon  the  oaths  of  ar 
innkeeper  and  his  wife  fwearing,  at  the  di- 
ftance  of  17  years,  to  fill  up  an  entry  in 
their  books,  which  is  blank  in  the  name,  and 
when,  at  the  fame  time,  they  have  been  obli- 
ged to  confefs,  that  they  have  no  remem- 
brance of  the  figurfe  of  tht  perfon  to 
whom  this  blank  article  is  fuppofed  to  relate  ; 
and  when  they  were  alfo  obliged  to  confels, 
that  from  memory  alone  they  were  not  able 
to  fill  up  one  other  blank  article  in  their 
whole  books. 

For  thefe  reafons,  and  others^  which  have 
been  fully  mentioned  by  my  learned  brother 
who  fpoke  laft,  I  am  of  opinion,  that  no 
conclufive  argument  can  be  drawn,  either 
from  Godefroy's  books  or  from  his  oath; 
at  leaft,  none  fufficient  to  defeat  the  pofitivc 
and  direft  proofs  brought  by  the  defender. 

The  other  circumftanccs  proved,  or  at^ 
tempted  to  be  proved  by  the  purfuer^  are  no- 
ways contradictory  to  the  proofs  brought  by 
the  defender. 

He  is  not  obliged,   efpecially  at  this  di-* 
fiance  of  time,  to  account  for   every  thing  I 
that  may    appear   Angular    in  the   conducb' 
of  his  parents;  fuch    as  their  leaving  Aijc,  I 

and 
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ttid  going  to  Paris ;  their  leaving  the  maidi 
at  Rheims ;  their  dating  their  letters  at  Rheims, 
when  they  were  truly  ¥n:ote  at  Paris,  and 
their  negleding  to  provide  nurfes  befori 
the  birth  of  the  children.  At  the  £une  time; 
in  the  memorial  given  in  for  the  defender, 
very  probable  reafons  have  been  aflSigned  for 
all  and  each  of  thefe  particulars^  as  well  as 
for  their  negleding  to  take  the  moft  proper 
methods  of  afcertaining  the  birth  and  legiti^ 
xnacy  of  their  children. 

It  is  pofiible,  that  Lady  Jane  had  not  been 
folly  infornoed  of  the  malicious  reports  that 
had  been  fpread  againft  her  own  honour,  and 
the  birth  of  her  children ;  and  it  is  proved,  that 
Ihe  had  been  advifed,  that  thefe  precautions 
were  unneceflary ;  and  that  the  burden  of  the 
proof  would  lie  on  thofe  who  ihould  after* 
wards  difpute  the  birth  of  her  childreq.  At: 
the  fame  time,  in  fad,  it  appears,  that  Ihe  was 
actually  in  the  courfe  of  providing  fuch 
proofs }  but  was  prevented  from  completing 
them  by  her  death,  which  happened  after  the 
affidavits  from  Aix  had  been  wrote  for,  and 
before  they  arrived. 

Amd  thus  it  is  impoilible  for  the  defender 
now  to  account  for  the  miftakes  which  Sh^ 
John  has  fallen  into  in  that  pa^rt.of  his  decla% 
ration  which  relates  to  Pierre  la  Marr;  yet  I 

don't 
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don't  fee  how  that  can  affed  the  prefent  que-* 
ilion.  The  important  point,  that  a  Pierre  la 
Man*  did  ferve  as  accoucheur  to  Lady  Jane 
Douglas,  does  not  reft  upon  the  declaration 
of  Sir  John  Stewart,  but  is  proved  by  the 
oath  of  Mrs  Hewit,  and  ftrongly  corrobora- 
ted, not  only  by  the  entry  in  Lady  Jane's 
pocket-book,  but  alfo  by  the  oaths  of  Men- 
fieur  Menager  and  Madame  Garnier,  and  the 
other  witneftes  who  concur  with  them,  which 
have  always  carried  full  convidion  to  my 
mind  on  this  part  of  the  evidence. 

The  like  obfervations  may  ferve  for  an  an- 
fwer  to  another  argument  founded  on  the 
four  letters  which  were  produced  in  the  fer- 
vicc  as  from  Pierre  la  Marr.  The  hiftory  of 
thefe  letters,  or  with  what  view  they  were 
wrote,  is  not  fufficiently  explained  from  any 
thing  of  the  proof.  What  appears  to  me  the 
moft  probable,  is  the  conjedlure  thrown  out 
by  the  defender's  counfel,  that  Sir  John  ha- 
ving miflaid  the.  original  letters,  had  made 
out  thefe  copies  from  memory,  and  had  fent 
them  to  Lady  Jane  as  the  originals.  But 
whatever  might  have  been  the  view  of  ma- 
king out  thefe  copies,  there  is  no  evidence, 
that  they  had  ever  been  ufed,  either  by  Sir 
John  or  Lady  Janej^  and  though  they  had,  it 

does 
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does  not  occu^,  that  ever  that  could  have 
had  any  effect  to  defeat  the  clear  and  pofitive 
evidence  which  has  been  adduced  by  the  de« 
fender. 

And  as  to  the  two  enlevements  which 
have  been  fo  much  infifted  on,  though  the 
vitnefles  adduced  by  the  purfuers,  after  the 
infiruction  they  had  received  from  the  Moni- 
toirc,  and  by  the  memorials  which  had  been 
difpcrfed  by  the  agents  for  the  purfuers,  have 
Gained  hard  to  give  them  a  refemblance  to 
the  ftory  of  Sir  John  Stewart  and  Lady  Jane 
Douglas;  yet,  after  all,  it  appears  that  they 
have  failed,  both  as  to  the  time  and  as  to  the 
defcription  ^of  the  perfons ;  and,  if  the  pur^ 
fuers  had  meant  to  found  on  that  part  of  the 
evidence,  they  ihould  have  rendered  it  com* 
pleat  by  confronting  the  witneffes  with  Sir 
John  Stewart  and  Mrs  Hewit,  which  they 
were  called  upon  to  do  by  the  depoiitions  of 
fome  of  the  witneffes,  who  have  deponed, 
that  they  arc  fure  they  would  ftill  know  the 
perfons  by  whom  thefc  enlevements  were 
committed* 

Upon  the  whole,  therefore,  of  Aat  part  of 
the  argument,  the  detz^ched  circumftances 
founded  on  by  the  purfuers  are  not  fuch  as 
to  form  a  chain  of  evidence,  inconiiilent  with 

^  the 
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the  fttppofition  of  the  defender's  filiation. 
The  utmbft  length  they  can  be  carried,  is  to  be 
confidered  as  grounds  of  fufpicion;  but  as 
none  of  thefe  circumftances  are  either  incom* 
patible  with,  or  contradiftory  to  the  pofitive 
and  dircft  proofs  brought  by  the  defender, 
they  can  be  of  no  avail  in  the  prefent  que^ 
ftion. 

If  indeed  I  could  bring  myfelf  to  think, 
without  evidence,  that  the  whole  of  the  wit« 
nefles  who  have  fwom  to  the  pregnancy  and 
birth,  had  knowingly  peijured  themfclves,  I 
fiiould  then  be  inclined  to  liften  to  the  argu- 
ments founded  on  the  fufpicious  circumftances 
urged  by  the  purfuers.  But,  as  I  fee  no  rea- 
fon  to  fufpeft  the  veracity  of  the  defender's 
witneffes,  fo  I  cannot  allow  the  dired  and 
pofitive  evidence  given  by  them  to  be  defeat- 
ed by  a  proof  of  circumftances  which  arc  not 
contradiftory  to  what  has  been  fwom  to  by 
the  defender's  witneffes. 

If  fuch  inconclufive  proofs  ftiould  be  laid 
hold  of  to  defeat  the  legal  prefumption  found- 
ed on  the  acknowledgement  of  parents,  and, 
which  is  ftill  more,  the  dired  and  pofitive  evi- 
dence of  filiation  which  has  been  here  brought 
by  the  defender,  I  will  venture  to  iay,  that 
^0  man  will  be  fecure  in  the  enjoyment  of 

his 
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iis  property ;  for  the  iimocent  miflakes  of 
witneffi^s  i^earing  to  remote  hSts,  will  al- 
ways fumiih  the  ingenuity  of  counfel  with 
az^oments  fnfficient  to  raife  fnfpicions  againft 
2Qy  mail's  birth,  which^^  ifroin  the  nature  of 
the  thing,  and  penury  of  witneiTes,  muft  be' 
always  attended  with  fome  degree  of  obfcu<* 
rity. 

If  any  man  who  now  hears  me  were  called 
Hpon  without  premonition,  as  Sir  John  Stew-^ 
art  was,  to  condefcend  upon  the  drcum^i 
fiances  of  his  own  birth,  or  that  of  his  chil- 
dren ;  let  him  be  interrogated  ipecially  upon 
the  time  when,  and  the  place  where  the  birth 
happened,  on  the  witneiTes  who  were  pfefent, 
and  the  midwife  who  performed  the  deliveiy, 
upon  the  landlady  of  the  houfe,  and  fer- 
vants  of  the  £miily,  and  I  will  adventure  to 
%,he  will  either  be  unable  to*  condefeend  at 
all,  or^  if  he  does  condefcend,  he  and  the  wit-> 
neffes  will  fall  into  miftakes,  in  whi<;h  they 
will  coBtradid  one  another.  If  he  attempts 
to  prove  the  pregnancy  by  witneffes,  howe- 
ver unexceptionable,  he  will  be  told  that  the; 
appearances  of  pregtiancy  ans  always  fallaci- 
oos;  other  witnefles  >till  be  found  ready  to 
fwcar  that  they  ;did  not  obferve  it,  and  the 
logenuity  of  counfel  will  be  at  no  lofs  to  find 
O  other 
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other  grounds  of  fo^clon  f  fiicb  as  imprudeztfC 
JQurniet,  thangmg  of  fervanta^  oeglediBg;  tor 
provide  nurfei^,  and  otker  fuch  circnrnftapora' 
as  hare  been  laid  bdd  of  in  this  cafe. 

If  fioch  fufpidons  and  conjcftofei  ihall    be 
held  fufficient  to  proTe  a  birth  fnppofitidoos, 
no  man  will  have  any  iecuntyi  ib  longp  a» 
there  are  witneffcs   in  life  who  know  any 
thing  concerning  his  birth.    But  happy  it  is, 
that  the  property  of  mankfod  docs  not  fkand 
cm  £o  precarious  a  footing;  Theyftaiul  fe* 
cure  upon  that  iDq>offtant  principle  of  Isw^ 
That  the  legal  pvefumption,.  founded  on  tbe 
acknowledgement  of  parents,  efpeciaUy  where^ 
as  in  tiM  cafe^  k  is  coirobontted  by  pofiti^e 
a^d  direct  proofs  of  filiatios,  cao&ofc  be  de- 
feated^ either  by  the  innocent  mifidtLCS  o€ 
witncfiesr  or  by  a  proof  of  iaconclufivc  £au£b, 
which  are  not  inconfiftent  with  the  legsd  pre* 
famption  or  cfireft  proc^brougKt  on  the  ch 
tker  fide. 

THES«*are  the  reafoas  wiiich  induce  me  ter 
think,  that  tbe  proofs  brought  by  the  pufu^  > 
ers  are  by  no  mean*  fiifficiest  to  defeat  the 
legal  prefamptions  joined  to  the  pofitive  and 
dired  proeii  brought  by  the  defender ;  and 
I  am  firongly  confirmed  in  this  c^inion, 
whea  I  confider  the  improbability  of  the 

whole 
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^de  of  the  hypothefis  laid  dow&  by  the 
()ttrfuen^  That  perfons  of  birth  and  charader 
flioold  at  once  pluUge  themfelvesiato  a  crime 
of  fo  infamous  a  nature,  when,  at  the  fame 
time,  they  behoved  to  fee  with  certainty,  that 
they  could  reap  no  benefit  from  it:   That 
Lady  Jane  fliould  have  been  guilty  of  this 
impofture  at  a  time  when  flie  was  herfelf  ca* 
pable  of  having  children :  That  ihe  and  Sir 
John  &ould  concur  together  in  the  ^bfurd 
plan  .of  giving  out  that  they  had  'two  chil- 
dren, whep  in  fad  they  had  only  one:  That 
after  they  were  poflefied  of  one  flrong  heal- 
thy child,  they  ibould  be  ^running  through 
the  ftreets  of  Paris  feeking  a  poor  weakly 
child;  and  that,  after  all,  by  a  miracle,  they 
ihould  find  one  who  was  the  exprefs  pidure 
of  Lady  Jane,  and  who  anfwered  exaftly  to 
the  defcriptions  they  had  uniformly  given  of 
him  in  all  their  letters  to  their  friends.  Thefe 
circomftances,  when  taken  together,  and  join- 
ed with  many  others  which  might  be  men- 
tioned, fuch  a$  their  loitering  unncceflarily 
at  Paris  fo  long  after  the  crime  is  fuppofed 
to  have  been  committed,  and  their  afterwards 
returning  to  Rheims,  the  very  laft  place  they 
had  been  in  before  they  went  to  Paris,  appear 
to  me  fo  ^highly  improbable^  that  though  no 

direct 
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dired  proofs  had  been  brought  by  the  de^r 
feeder,  I  Ihould  have  thought  the  whole  of 
the  hypothefis  laid  dowQ  by  (he  purfuers  ut^ 
teriy  incredible. 

Upon  the  whole,  the  queftion*  before  the 
Court  is  not,  Which  of  thefe  two  parties  has 
the  beft  right  to  the  eftate  of  Douglas  ?  even 
that  is  a  queftion  of  fame  importance;  but 
the  queftions  before  us  are  of  4  much  more  imT 
portant  and  ferious  nature^  Theory?  quefiioii 
is,  Whether  the  defender,  the  lineal  heir  an4 
rcprcfentativc  of  one  of  the  fipft  families  in 
Europe,  is  to  be  apt  only  forfeited  of  his   e- 
ftatc,  but  deprived  of  that  rank  and  conditioi| 
pf  life  which  he  has  been  in  poffeffion  of  fincc 
the  time  of  his  birth  ?  The  next  queftion  net 
ceffary  to  be  determined,  is.  Whether  Mrs  Hep- 
burn of  Keith,   Mifs  Primrofe,  Mrs  Hewit, 
Mrs  Glafs,  Monfieur  Menager,  and  Madame 
Garnier,  and  the  whole  othcf  witncfles  who 
have  fworn  to  the  pregnancy  and  delivery  of 
Lady  Jane,   are  to  be  held,  in  all  time  co- 
ming, as  infamous  and  perjured  wtneffcs  ? 
And  the  laft  queftion  neceffary  to  be  deter- 
mined, is.  Whether  Sir  John,  who  had  hither- 
to maintained  the  charaftcr  of  a  man  of  ho- 
nour;   and    whether   Lady    Jane    Douglas, 
who  is  proved  by  the  depofitions  of  all  the 

witncfles^ 
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fritnefies,  as  well  as  by  the  more  infaltible  e^ 
vidence  of  her  own  letters,  to  have  been  one 
of  the  moft  accomplHhed  Ladies  of  the  age 
in  which  Qxt  lived,  and,  at  the  fame  time,  po£- 
ieflcd  of  fentimeats  of  religion,  honour,  and 
virtue,  fupeiior  to  what  moft  of  the  humai^ 
race  arc  capable  of?  I  fay,  the  quefiion  is. 
Whether  this  Lady,  poffeffed  of  thefe  high 
qualities,  fliall  be  declared,  by  this  court,  to 
have  been  guilty  of  an  ini^unous  crime,  fo|r 
which,  if  flie  had  been  brought  to  trial,  fh? 
would  have  be^n  condemned  to  fuffer  a  ca^* 
pital  punishment?  I  do  not  know  in  what 
light  La4y  Jane's  letters  may  ftrike  your 
Lordlhips;  but  foj:  my  owi^  pajrt,  I  never  caij 
read  them  withoi^t  being  fully  ^tisfi^d  of 
two  things  ;  i/7,  That  thie  perfon  who  wrote 
^cfe  Jettcrj  cquld  not  be  guilty  of  the  crim^ 
that  is  here  laid  to  the  charge  of  Lady  Jan^ 
Douglas ;  ai)d,  zdfyt  That  the  perfon  who 
Dtnote  thefe  letters  muft  have  beeq  the  mq^ 
^er  of  thefe  children. 

In  fuch  a  cafe,  where  the  charafters  of 
parties,  and  of  fuch  parties,  were  fo  deeply 
concerned,  it  might  have  been  expeSed,  thaj 
die  puriuers  would  have  taken  no  fteps  which 
:|fcre  not  ftricUy  warranted  by  the  laws  o^ 

thcif 
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tkdr  toiutrjr.    But,  inftead  of  diii,  it   zp* 
ftart,  that  the  moft  unjuftifiable  fteps  have 
btitn  takta,  and  fuch  as  had  never  been  at* 
tespted  ift  tnj  former  cafe^    The  publica- 
tkm  of  the  Monitoire  behoved  necefiarily  to 
ftik  an  undue  impreffion  againft  the  defend- 
er ;  and  thii  paiticular  defcription  virhich  ^was 
there  given  of  times,  places,  and  per(bn$» 
x^^s  the  very  beft  method  that  could  be  con- 
trived for  inftruding  the  witnefies ;  as,  on  the 
other  hand,  the  fliara  procefs  before  the  Tour- 
hcUc  (which  was  carefully  concealed  from 
this  court  at  the  time  when  Sir  John  Stcwart'a 
decknttion  was  taken)  was  the  moft  eSec^ 
tual  method  of  (hutting  out  all  information 
f^om  the  defender,  and  of  tying  down  the 
witneiTes,  when  they  came  afterwards  to  be 
examined,  to  repeat  the  lame  ftory  they  had 
M  firft  told  on  an  eicamination  ex  farie. 

I  cannot  eixprefi  to  your  Lordihips  the 
hbrror  I  ftdt  in  my  Own  mind,  when  I  firft 
heard  of  thefe  proceedings,  and  the  indigna- 
tion I  had  when  I  faw  the  interpoiition  of  the 
Freoch  King  procured  to  garble  a  con^milfioi) 
i0ued  from  this  Court 

•   Thess  things  appeared  to  me  utterly  in* 
Iponiiflent   with  the    ideas  .1   had  I^therto 

formed 
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ferm^d  t^zfsdr  2nd  imparfial  tiixL  I  ili«i^ 
thought,  and  I  do  fiill  diink,  tlisi*  the  coin 
du6t  of  the  purfuera^  deftrred  »  mcA  fe^ere 
animadvtt'fiott  from  this  comt^  and  thu>Qgit 
|tiur  Loffdfiiips  did  iiot  tkiiilE  proper  to  pto^ 
ceed  to  firong  meaiiires  in  this  eatife ;  ftt  f 
am  hopeful,  that  the  fiigma  which  has  been 
put  upon  thefe  proceedings,  firft  by  this  court, 
and  afterwards  by  the  Houfe  of  Lords,  will 
effedttally  deter  others  from  falling  into  the 
like  irregular  pradices  in  time  coming.  This 
feafonabfe  interpofition  of  both  courts,  will 
probably  fecure  others  from  fuffering  by  fuch 
illegal  proceedings.  But  that  will  not  re^ 
pair  the  wrong  done  to  the  defender*  I  do 
not  chiiie  to  repeat  what  has  been  already 
faid  by  one  of  my  brethren.  But,  when  I 
fee  fome  of  the  witnefles  adduced  for  the 
puriuers  proved  to  hare  been  guilty  of  grofs 
and  wilful  perjury,  and  others  of  them  con- 
cealing,upon  oath  fa6ls  highly  material  f<M: 
the  defender,  which  they  had  freely  fpoke 
out  in  the  previous  examination  by  the  pur- 
fuers;  it  throws  a  flur  upon  the  whole  of 
the  witnefles  adduced  by  the  purfuers,  and 
Ihows,  but  too  clearly,  that  the  illegal  pro- 
ceedings of  the  purfuers,    and  the  inferior 

agents 
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sigenti  employed  by  them,   have  had   toor 
mudi  inflnence  Ib  this  cafe^ 

Upon  the  whoie,  I  am  de^,  that  the  rea- 
Ibiis  of  xedudion  are  not  proved;  and  there- 
fore I  am  for  afibilzieing  the  defender  from^ 
tiie  rtdtt£yoB« 
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"IN  delivering  my  opinion  in  this  caufe,  it  is 
^  not  ncceflary  to  refume  tlie  whok  fafts, 
nor  proper  to  repeat  the  arguments  fnlly  and 
elegantly  fet  forth  in  the  memorials  on  both 
fides.  It  is  fufficient  to  fflSfe  the  great  out- 
lines of  the  caufe,  and  to  mention  the  moft 
material  fafts  upon  which  the  judgment  muft 
depend,  with  the  evidence  brought  in  fup- 
port  of  them,  and  the  confequences  which 
fcem  to  follow  from  that  evidence^ 

T31S  being  an  aftion  for  reducing  the  fer- 
vicc  of  the  defender,  as  called  by  the  laft 
fetdement  of'  the^  late  Duk^  of  Douglas  to 
.  fuccced  to  his  eftate,  under '  the  charafter  of 
heir  wbatjoever  of  the  late  Mirquis  of  Dou- 
glas;   and  it  being  admitted,   that  the  late 
Marquis  left  no  furviving  iffue  but  the  late 
Duke  and  his  daughter  Lady  Jane,  and  that 
the  Duke  himfe!f  died  without  leaving  any 
ifluc,  the  final  determination   of  the   caufe 
muft  turn  upon  the  queflion.  Whether  the^ne 
is  now  before  the  court  proper  and-  fatisfy- 
P  i9g 
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ing  evidence,  that  the  defender  is  the  elddt 
or  only  fon  of  Lady  Jane  ?  Ifhei»,  the  fer-^ 
vice  will  b^fupportcd:  If  lie  i»  not,  it  will 
fall  to  be  reduced  by  the)udgmenL 

Before  proceeding  to  examine  the  evi^ 
dencCp  it  i»  proper  to  take  notice  of  a  prelim 
minary  qucfiioa  mnch  infi&ed  upon  by  both 
parties,  viz.  On  whoM  the  onus  frohandi  lie? 
io  this  adion  ?  I  do  not  think  that  the  argu^ 
ment  held  by  cidber  fide  will  apply  to  the 
prefent  cafe-r 

Few  general  rules  win  apply  indiicrimi^ 
nately  to  every  circumliantiate  cafe.  This 
cafe  is  attended  with  very  peculiar,  circum^ 
fiances,  fome  of  which  I  Ihall  afterwards  havd 
occaiion  to  take  notice  of;  therefore  I  &x 
not  think  it  fujQocient,  on  thetme  hand,  fot 
the  defender  to  Xay»  he  wiQ  (land  upoa  thd 
pofldiion  of  his  ftate  and  his  Qiation^  fupn 
ported  by  the  verdift  of  the  inqueft  ia  the 
fervice,  till  they  are  difprovcd  and  renK>veci 
by  a  ^lire6t  proof  oji  the  part  of  the  putlbers  r 
Neilfher,  on  the  other  hand,  do  I  think  it  fuf-- 
£cient  for  the  purfuers  to  dinjy  that  the  de- 
fender is  t})e  fon  of  Lady  Jane  Dou^as,  and 
*o  allcdgc  they  are  not  bound  to  prove  a  ne- 
gative. I  tliink  it  is  incumbent  on  them  to 
point  out  the  defects  of  the  evidence  ah*eady 

pro- 
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pMdoced  ia  the  lenke,  and  to  aUqdcT  fM 
prove  £iAb  tkat  ate  r^kyaol:  t»  tal^  off  the 
efeft  ^  it;  asd  tbat  the' defcadei^  on  his 
patt,  is  bofoad  to  fiippoit  the  rridcnce  ah. 
icadf  teoog^t,  and  twiag  what  fnther  proof 
«  neeeflwy  ts  tafo  off  ^  force  of  <he  pnsp 
ibers  sIlei^geaBQeB,  fo  ^  as  they  ar^  proiredj 
and  tbat  the  court  will  judge  according  ti> 
what  apjpean  to  1)(  ^  te&k  of  the  whole. 

Tbk  frft  naterial  h&  poatefted  up^  tbe 
pcoo^  is  Ae  pregaancy  oi  Lady  Jane  Pou* 

Itfaifik  the  opp^araaoes  of  peegaanef  opon 
Lady  Jaaic,  wUle  at  Aix»la<€hapeBe  and  at 
Ldge,  are  as  Mty  peoved  as  ^e  aaCore  of  the 
diii^.viU  adaait,  hy  wataeflfes  not.fitbj^gt  to 
any  degree  of  fo^icion,  concarriog  with  the 
cvideaceanfiiq;inam  the  dedaraCion  of  Sir 
Joha  Stewart,  and  the  depofitioas  of  Mrs 
Hewit  and  Mrs  Giaib  Fi^m  the  time  of 
kariag  Lcige  till  Vkt  period  afigaed  for  the 
ddtvcry,  it  is  nuire  feeble,  &ch  as  woukl  ad- 
aat  of  great  donhts,  if  kftaodimfii{qKntdd 
by  tihe  other  evidence  Bat  a$  that  aaa^  j^e 
.  afcooated  f»»  horn  ^  iodcGfensntce  and  a- 
atteatioa  of  ftrangacs,  daring  iJte  ^ort  time 
Ihey  had  accafioa  jto  fqe  Lady  Jane,  jind  the 
Mtlle  reafiia  they  had  i&  {\^c€t  her  b^ing  in 

that 
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titSitixtbatioft,  frovk  tl^e.  cIrcumftatiCe  of  her 
travelUiq('equipage».  and  not  talpng  slik>w- 
edly  andconftafltdy  djc  chjirafter  of  a  tnarr 
lied  womto ; :  I  imdine  to  fyiok  ^t  not  incoor 
fifientio^itlx  the  cjidfaxct:ipt  pv^^m^  a( 
Aix  rand  Le}g«%  and  fp  ^not  to  e^nde  die 
poffibility  of  a  klelivcrj^  if  Supported  :by  -  pror 
bable  evidence^  ^i..  * 

But/  appearaacea  /of  pregnaocyy  if  i.  no* 
:thing  further  is  pfoyed,  affprd  oidy.a  pre-r 
fmnptiaai[ aiLd  jiot.any  real  evidence  of  an 
aftual  delivery.  The  po^bility  and  freqpei^t 
occurrence^  jQf  decqptionsr,  efpedally  in  an 
advanced  period  off  a  icomkAii  Ule^  beiides 
the  rifle  or  danger  df  a  nrifcarriage,  to  if  Mch 
Lady  Jane  -was  certainly  ,nmch  expofed  by 
travellings  bad  roads/  crouded  machines, 
early  hours,  and  othes  drciQnflances  appear- 
^'ing  froia  the  evid^ncei  g^ncur  to  make  feme 
tpvidencc,  'zt  leaft,  of  aa  adual  delivery  necef- 
iary.on.the  part  of  the dtfehdet  in  thisicauie. 

It  is  remarkable,  that  neither  party  have 
brought  any  evidence,.' but  that  of  Sir  John 
Stewart,  Mrs  Hewit,  and  Mrs  Glafs,  of  what 
pafled  during  the  nine  days  Lady  Jane  refted 
at  Sedan ;  and  it  is  fiill  mpre  remarkable,  that 
Mrs  Glafs's  evidence,  upon  all  her  eslaipina- 
tions,  concurs  in  proving  L^dy  Jane  ta^ve 

been 


(eea  SI,  a&d  io'  4ang?r  odf  si  .nrifcarriageal 
l^Iield,  ^ying  >qiai^  bijt  png  dayf s  joqrneyi 
from  Sedan,  though  Ihe  had  no  comp}aiiit$ 
opon  her  arrivdl  there,  bop  dniidg  b^  fhy 
at  that  place.'  The  l^hole  evidence  cdoiura 
to  fliew»  that,  fiom  that  .time  fbretkrard^Lai^' 
Jane  had  no  \iiieaiinefs  of  thfeatemng8:'of  ra 
defivefy,  until,  the  time  aftiirdi/  afiigned  f ojb 
her  being  delivered  of  the  twins  j;  (all  \frhicfi 
render  it  moft  eflbaitial  to  the.  dedSdn  jt{)r  at? 
tend  particidarly  to  the  ievidence  of  tiifriApil 
material  fad  to  the.  ifibe-joQE  thiis  cai^f?*;  <  v*^- 
It  depends  upon  evidence,  which  I  incline 
to  divide  i»to*two  cjaflfea;-/y?i  TJie  tcftipj^f* 
nies.  of  Sir  John  Stewart  an4  Mrs  Hewit, 
nrith  theMcevy  produced  for  the  dc£?n4er, 
either  received  fronj.the'ajccpvicbeur  or  wrqt^ 
to  othera  by  ^m  and  Lady  Jade  on  that 
occafion :  ad^,  The  teftimomeB  of  Menager 
and  Madam  Garoier,  relative  to  Lewiei  Pij^fi^ 
Delamarse,  with  fucfa  evidence  :as  has.  been 
adduced  ooacemiag  aMadafnp  leBruQt:  .1 
mention  only  Menager  and  6arnier»  without 
the  other  witnefles  who  concur  with  them 
in  many  fads,  for  a  reafon  to  be  afterwards 
affigned.  It  is  with  much  regret  thlt  I  am 
obl^ed  to  acknowledge,  that  neitlfer  of  th^r 
leftimonies,  taken  ieparately»  •  appear  to'  me 

iatisfying 
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iatisfpng  evidetice  of  the  dcliteiy,  and  tliat^ 
taSsen  jointly,  &ey  are  incoafiftenC  with  each 
•then 

SiRjoRNSTBVAiLT'stccDiiQtoflalfamnd 
hit  letters  muft  ccrtainlj  begireu  up;  and  Mrs 
HewiA  tcftimony  on  thiit  point  fiands  very 
Bacbomme£bed  with  it  Lady  Jane  too  ieems 
to  have  had  a  reliance  on  that  comefpondcnce. 
But  I  ihall  think  it  a  favourable  circumftance 
£Dr  the  defender,  if  the  court  are  of  opimon 
that  none  of  the  jottings  in  the  pocket-book 
apply  to  any  of  the  .four  letters  jn^odnced ; 
Vt  the  fkme  tittie>  it  is  unlucky  that  no  others 
l^ve  been  prefervtd,  the  rather  that  Mrs 
Oh6  fajiSp  in  feme  meafure,  connedi^d  the 
credibility  of  her  temmony  with  tike  receipt 
of  a  letter  from  La  Marr. 

The  evidence  of  Manager  ftud  Ganuer,  I 
tsnnot  diibcHeve,  in  fo  &r  as  d^ey  prove  the 
exiftence  of  Lewis  Pierre  Delamarre,  a  Ibr* 
geon,  &ft  ia  the  Hotd  Dien,  afterwards 
^raAifing  in  a  low  %hear&  who  was  not  ^ 
Liege,  or  in  tft^  army,  thpngh  Sir  John  £iys 
Jieknew  him  there,  nor  in  Italy*  where  the 
letter  produced  bears  him  to  have  been: 
'That  he  alfo  d€9ivefed  women  who  were  de<» 
£rous  from  neceiity  to  conceal  their  off^ 
]^ing}  9nd,  in  that  train  of  bofineft,  tmy 

probably 
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fKAsiAy  havd  deHTeitd  both  ^rimgen  fwd^ 

womea  of  &Biio&;  or,  at  leafi»  that  iic  waa 

difpoicd  to  boaft  that  lie  had  dDo«  it  an  df* 

dor  to  nife  hit  fi^atatSmi».  and  pKomote  hia 

fadmeia.    Id  «B thefe  fia^^Meftager  and  Q«r* 

nWaR  ftippofted  lijr  th^  tdtidumi^  of  Mr 

Oiks»a]id  other  vitnefiSs»»  laho  I  dod'^  oh* 

ferve  fiibjed  to  any  depee  of  £ai^ka<m«  But 

JtisremartoMe,  that  thefe  tvo  mtnefies  g- 

hme  eonco'  in  the  ckcamflaAce  of  twiatf 

wittch  ia  the  only  on^  that  ^lf31es  the  evi« 

deuce  cffisAuaily  to  iui^zt  the  defeatd^a 

plea;  ud  that,  withoittit»tiie other  iads  may 

be   tafily  luppoied  trae^  though  La  Marr 

bd  not  delivered  Lady  faanc  Douglas.    I  am 

anwiiyng  to  fuppofe,  that  this  drcumftance 

KT^vIUully  adjected  by  thefc  wii^ifes}  bQt 

at  the  diftance  of  time»  k  may  hf  q^nce^ved 

they  may  have  talked  them&lves  or  bcm 

teafoaed  into  a  belief  of  a  fingk  word  Saad 

by  LaManre  to  them,  which  makes  their  e- 

^aoe    iH   fo    mudi    more    confequence 

m  dus    catsfe.     And,  on   this  point,  I  can* 

aot  help    being   fomcwfaat    affe&ed   by  a 

dicnfiftance  much  inflfted  upon,  on  behalf 

of  the    defender,    vig.    that   there    feems 

foaie  realbn  to  think,  that  even  Mr  Giles, 

^bea  Juc^  bnwght  to  iQpeak  on  tJiat  fubjed 

extrajudiciaUy» 
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:extrap)lictanyi!feetaifi  to  have  beeii  led  by  the 
rinteivog^oari^sto  ma]sea9  aafseer  which  made 
*the  ferfoa*  who  took  it  down .  in  writing  think 
•that*'La  Martchad  mentioned  twins  to  faim. 
-'Bot  vfbcHkhc  came  to  be  ezaHiined^  in  a  folenm 
'judicial  maimer,  'and  was  aware  of  the  con* 
'fequeSice  of  his  being  ce^ain   of  La  Man^s 
-ki^iilg  tti^)Miaaed  twins,  he  denies  it,  or  e« 
'  ven  that  lie  hid  taid  fo.    Fxom  Giles's .  cha« 
(Yader,  I  canaot  difcredit  his  evidence  upon 
^catlf,  'hor  avoid;  giving  it  the  preference,  in 
^fo  far  as  it  muft^  be  contr^ed,  either  vidth 
'Jffenager  or  Gamier,  or  with  a  report,  tho' 
*ln  '^T4ting,  by  a  third  party  of  what  he  feid 
eUtrajudicii^Uy.     With  this  I  muft  join,  that 
'  it  is  clear  from  the  proof,  La  Marre  had  been 
^turned  out  of  the  Hotel    Dieu,  at  the  in- 
itance  of  this  fainie  man  Mr  Giles,  long  be- 
^forc  Lady- Jane's  arrival  at  Paris;   and  it  is 
not  eafy  to  believe,  that,  after  Mr  Giles  was 
advanced  to  a  higher  ilation  in  the  houfe,  he 
^ would  be  frequenting  the  collations,  in  the 
"  chambre  de  gardes  of  the  young  furgeons  of 
inferior  rank,  efpecially  when  La  Maire  was 
'  of  the  party,  as  he  had  particular  reafon  to 
'  difclaim  his  converfation,  and  the  cotaipany 
'  he  kept  there;  wliile  in  the  houfe.    I  think 
"there  is  alfo  feme  reafon  to.  believe,  that  Me- 
, .  •  nagcr 


LOftD    BARJARG.  lat 

iiager  was  bimfelf  with  the  army,  at  the  pe« 
liod  affigned  for  Lady  Jane's  delivery.  So 
that  Menager'Sy  fo  far  as  it  relates  to  La 
Marrc's  account  of  a  delivery,  muft  refer  to 
a  difi'erent  delivery  at  an  earlier  period.  All 
which  kaves  me  unfatisfied  with  the  evidence 
with  refpeft  to  Louis  Pierre  Delamarre. 

It  is  next  material  to  coniider  the  evi« 
dcnce  with  refpeft  to  Madame  le  Brun,  her 
houfe  and  family;  which  to  me  is  not  more 
iatb^actory   than  that  concerning  La  Marr. 

Abstracting  from  the  evidence  of  Sir 
John  and  Mrs  Hewit,  any  evidence  we  have 
of  a  Madame  le  Brun,  tends  to  make  her  a 
fick  nurfe  employed  by  Louis  Pierre  Dela^ 
marre,  with  whom  fhe  and  her  daughter  feem 
to  have  been  particularly  connected,  and  to  have 
met  generally  at  the  Hotel  Dieu,  while  he 
was  attendant  there.  The  credibility  then  of 
this  branch  of  the  evidence  feems  to  be  fubjeft 
to  moft  of  the  objections  that  are  urged  a^ 
gainft  what  is  faid  by  Menager  with  refped 
to  Louis  Pierre  Delamarre ;  with  this  addition, 
that  allowing  it  to  be  frqe  of  thefe  objections, 
it  does  not  appear  that  (lie  had  fuch  a  houfe 
as  could  acQommodate  the  company,  or,  as  . 
Sir  John  and  Mrs  Hcwit  fay,  Lady  Jane  was 
C^  delivered 
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delivered  in ;  nor  is  there  any  other  evidence 
that  flie  was  delivered  in  her  houfe. 

I  muft  therefore  conclude,  upon  the  whole 
evidence  on  this  point,  that  it  does  not  at  all 
aflFord  me  fatisfying  proof  that  Lady  Jane 
•was  delivered  by  Pierre  la  Marr,  or  in  the 
houfe  of  Madan>e  le  Bran. 

WiVh  the  defeft  of  evidence  on  the  part 

of  the  defender,  I  find  myfelf  obliged  to  join 

tfie  evidence  on  the  part  of  the  purfaers. 

That  Sir  John,  Lady  Jane,  and  Mrs  Hewit, 

were  at  Godefiroy's  inn  at  the  time  afiigned 

for  the  delivery  at  Le  Brun's.    I  cannot  help 

being   deeply    affected    by  the  evidence  of 

Godefroy  and  his  wife,  fupported  by  evidence 

arifing  from  their  books,  which  is  not,  in  my 

opinion,  removed  by  the  objedions  ftated  on 

'  the  part  of  the  defender.    At  firft  fight  I  was 

much  moved  with  the  irregular  appearance  of 

*thefc  books;  but  the  more  I  have  attended  to 

them,  with  the  objfcftions  and  anfwers,  I  have 

been  the  more  inclined  to  think  they  fupport 

the  oath  of  Godefroy  and  his  wife,  and  prove 

'Sir  John  and  Lady  Jane  to  havcbecii  at  their 

houfe  till  the  14th  of  July  inclufive. 

I  muft  admit,  that  from  the  nature  of  thii 
evidence,  and  the  whole  circumftances  taken 
together,  it  docs  not  exclude  a  mere  poflibi- 

lity 
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Kty  that  the  fzA  may  have  been  otherways : 
But»  as  in  eyery  part  of  human  life,  we  are 
obliged  to  aA  ppon  probabilities,  and  feldom 
or  never  can  command  real  certainty;  fo  in 
our  duty  as  judges  and  jurymen,  we  juuft 
proceed  upon  the  moft*  probable  evidence, 
and  cannot  rejcA  it  upon  a  mere  poifibility  of 
the  hA  being  otherways.  And  this  arg^* 
ment  appears  to  me  to  be  unanfwerable,  if 
the  intereft  of  Sir  John  and  Lady  Jane  werig 
only  at  ftake;  as  the  cloud  which  now  hangs 
over  and  obfcures  our  eyes  might  have  been 
prevented  or  withdrawn  by  them ;  how  far 
it  is  equally  applicable  againiHlie  defender, 
I  Ihall  afterwards  have  pccafion  to  examine* 
And,  if  it  is  fo,  the  purfuers  muft  be  allowed 
to  avail  themfelves  of  the  circumftances  pro- 
ved upon  their  part,  that  there  were  two 
children  carried  off  from  their  parents,  at  fuch 
time,  and  under  fuch  drcumftances,  as  fuit 
moft  furpriiingly  with  the  appearance  of  the 
defender  and  his  brother,  xntk  Sir  John  and 
Lady  Jane. 

I  do  not  think  this  part  of  the  purfuers  e« 
vidence  altogether  free  of  exceptions;  nor  do 
I  think  it  fufficient  to  bring  thtk  enlevements 
direcUy  to  Sir  John  Stewart  and  Lady  Jane ; 
but,  from  the  joint  evidence  of  the  whole,  I 

think 
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think  it  proved,  that  the  two  children  yvcrm 
taken  under  fuch  circumflances,  and  at  iuch 
times,    as  might  apply  to  and  fill  up  thefe 
very  blanks  in  the  defender's  evidence  with 
fads  which  fupport   the  purfuers    plea,     if 
the  identity  of  the  perfons  had  been  fixed, 
which  was  a  thing  next  to  impoffible  as  the 
fcene  lies,  and  little  lefs  than  a  miracle  could 
have  brought  it  about.    One  obfervation  I 
snuft  beg  leave  to  add  on  the  part  of  the  de<» 
fender's  evidence,  and  ihall  be  happy  to  ftand 
convifted,  if  I  am  wrong;  it  is  Mrs  Hewit's  let- 
ters to  the  two  maids  from  Paris,  which  fell  t# 
have  been  wrote  frankly  and  fimply,  without 
any  degree  of  affbdation,  or  more  than  a  nar-' 
rative  of  the  moil  material  hdis ;  yet  many 
of  the  material  fads  are  omitted,    fuch    as 
would  have  contributed  to  give  light  to  the 
caufe,  and  they  feem  to  be  crouded  with   a 
great  variety  of  lefs  material,  though  very 
probable  circumftances,  feveral  of  which  ap^  . 
pear  froqi  other  parts  of  the  proof  not  to  be 
founded  in  truth:  This  weakens  the  credibi-> 
lity  of  the  whole,  as  it  ihows  invention  was 
at  work, 

In  fine,  upon  a  general  view  of  the  whole 
fads  brought  in  evidence,  it  does  not  appear 
to  m^i  that  there  is  any  proof  of  I-ady  Jane's 

delivery  i 
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Miyery ;  but,  on  the  contrary,  a  ftrong  pre- 
emptive evidence,  that  flie  was  not,  and 
could  not  be  delivered  at  the  time,  in  the 
place,  or  by  the  perfon  condefccnded  on  by 
Sir  John  and  Mrs  Hewit ;  in  which  event  the 
fcnrice  cannot  be  fupported. 

The  great  doubt  that  has  occurred  to  nie 
infonning  thi«  opinion,  arifes  from 'what  I 
have  already  mentioned,  viz.  that,  though  the 
evidence  may  be  fufficient  to  afieft  the  intereft 
•f  Sir  John  or  Lady  Jane,  who  muft  have  had 
it  in  their  power  to  have  removed  the  weight  of 
many  of  the  objecttons  to  the  defender's  plea,  if 
fuch  obje^ons  are  not  founded  in  truth,  and  as 
they  themfelves  have  given  rife  to  all  the  dark- 
Befs  that  now  hangs  over  thiscaufe,  by  a  mod 
unaccountable  conduA,  and  took  no  efFedual 
rocafures  to  remedy  this  miicondud,  when  the 
confequences  began  to  appear,  and  were  re« 
prefented  to  them  by  others  ;  whetlier  the 
force  of  this  evidence,  or  rather  the  defeds  of 
it,  fhould  have  the  fame  weight  againft  the 
defender,  who  is  a  third  party,  blamclefs  of 
all  the  guilt  or  mifconduct  that  pan  be  hedged 
againft  Sir  John  or  L^dy  Jane,  and  as  much  at 
a  lofs  to  difcover  the  truth  or  the  evidence 
of  it  as  the  purfuers,  and  at  the  iame  time, 
in  poiSpflion  of  a  ftate  by  his  filiation  an4 

thQ 
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the  acknowledgement  of  parents,  which  the 
adion  tends  to  deprive  him  of,  ahd  as  the  evi- 
dence does  admit  of  a  poffibility  of  his  being 
Lady  Jane's  fon ;  whether  or  not  he  is  intitled 
to  avail  himfelf  of  that  to  fecure  him  in  the 
pofleflion  of  his  eftate,  and  the  confequences. 
But,  imo.  If  a  poflibility  only  had  been 
founded  on  at  the  fervice,  it  furely  would 
sot  have  procured  a  verdift  of  the  inqueft 
in  his  favour,  independent  of  habit  and  re- 
pute. 2(b,  Habit  and  repute  in  this  cafe  ap- 
pear from  the  proof  not  to  have  been  uni* 
form  or  uninterrupted,  fo  as  to  give  a  fiill 
pofleflion  of  a  ftate  which  was  controvert- 
ed  even  by  the  Duke  of  Douglas  to  the  laft 
period  of  his  life.  And,  pio.  It  can  only  a- 
liie  in  this  cafe  from  the  acknowledgement 
ef  the  parents,  attended  with  all  the  cir- 
comftances  now  brought  out  in  evidence, 
which  taken  together  do  not  allow  it  to 
have  the  full  effeft  attributed  in  ordinary 
cafes,  where  a  public  and  regular  marriage, 
open  cohabitation,  and  acknowledgement  of 
man  and  wife,  refidence  in  the  midft  of  rela- 
tions and  thofe  who  are  fuppofed  to  attend 
to  what  pafles  in  the  family,  and  may  have 
an  intereft  to  difcover  any  falfehood :  A  preg- 
Aancy  and   a  delivery  under  fuch  circum- 

ftances, 
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fiances,  under  the  hands  of  known  and  ordi* 
nary  operators,  where  nothing  wrong  hat 
been  fufpefted  or  alledged  at  the  time,  everf 
thing  mnft  be  prefumed  and  held  to  be  right 
in  all  time  coming,  till  the  contrary  be  made 
evidently  appear.  In  fuch  a  cafe,  habit  and 
repute,  and  the  acknowledgement  of  parents 
mnft  have  fiill  weight;  the  peace  and  fecurity 
of  fodety  depend  upon  iL 

But  I  am  afraid  the  principle  will  not  ap- 
ply to  this  cafe,  and  that  the  intereft  of  the 
defender  cannot  be  diftinguiihed  from  that  of 
Lady  Jane  and  Sir  John;  on  that  footing,  if 
his  plea  hangs  only  on  the  credibility  of  their 
acknowledgement  of  him,  it  muft  be  affeded 
by  whatever  impeaches  their  credit,  or  de- 
firoys  the  belief  of  the  innocency  of  their, 
condu^ 

The  defender  infifted  much,  that  there 
were  no  motives  for  Lady  Jane  and  Sir  John's 
committing  this  crim'e ;  that,  on  the  contra- 
ry, they  had  rather  motives  not  to  commit 
it  And,  idly^  That  Lady  Janets  aflfedions 
and  conftant  attention  to  the  children  appear- 
ed in  the  firongeft  manner  from  her  letters. 

With  refpeft  to  the  motives,  thefe  can  on- 
ly be  guefled  at,  even  when  the  charadcrs  and 
difpofitions  of  the  parties  are  known.  It  is^at 

moft 
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moft  impoflible  that  motives  can  be  proved 
.The  charaders  of  mankind  are  extremely  dif- 
ficult to  be  known ;  They  are  very  fekiom 
agreed  upon»  but  are  different  with  different 
jjeople. 

However,  fnigality  or  forefight  don't  ap- 
pear, either  in  the  charafters  of  Sir  John  or 
Lady  Jane  j  otherways  the  engaging  with  a 
family  and  a  lady  of  quality,  whom  Sir  John 
.nmll  have  known  did  not  live  within  her 
own  income,  was  as  improper  for  himfelf, 
•and  for  her  too,  as  the  taking  the  additional 
•burden  of  two  children. 

Again,  with  refpecl  to  Lady  Jane  Douglas, 
her  being  cruelly  plunged  at  once  into  the 
complicated  diiirefs,  arifing  from  their  joint 
fituation,  appears  to  have  been  the  caufe  of 
her  death. 

Wr.  muft  not  therefore  expect  proper  mo- 
tives of  conduft  from  perfons  of  all  charac- 
ters. 

,  Thejie  are  unaccountable  things  in  moft 
charafters,  and  it  is  impoflible  to  affign  pro- 
per motives  for  every  adion.  For  inftance, 
in  a  poftfcript  to  one  of  Lady  Jane's  letters 
to  Sir  John,  Ihc  inquires,  if  he  had  got  Mrs 
Hewit's  fpedacles  fct  in  filver,  although  it 
appears  from  the  letter  itfelf,  that  they  were 

at 
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at  that  time  in  want  of  money.  This,  f  ho* 
a  trifling  incident,  ferves  to  fhew  how  diffi- 
cult it  is  to  aflign  ^notives  for  an  a&ien. 

As  to  Lady  Jane's  letters,  fo  full  of  affec* 
tion  and  attention  to  the  children,  I  do  not 
think  it  is  difficult  to  account  fof  them : 
They  were  fuitabic  to  her  ordinary  charac* 
ter :  She  was  furely  under  an  obligation  to 
provide  for  thole  whom  Ihe  had  taken  from 
thdr  parents,  and  who  had  no  other  but  her 
to  depend  upon  :  She  muft  have  been  under 
a  ftrong  fenfe  of  the  fituation  ihe  had  brought 
them  into,  and  duty  concurred  with  humani- 
ty to  make  her  treat  the  defender  as  her  fon, 
though  he  truly  was  not  fo.  , 

I  am  flrongly  imprefled  with  that  humani- 
ty, Aat  would  make  every  feeling  heart  de- 
iire  to  find  evidence  that  the  defender  was  her 
fon ;  therefore  it  is  with  the  greateft  regret 
that  I  muft  conclude,  that  I  cannot  find  that 
evidence ;  but  muft  give  my  opinion  for  fuf* 
taining  the  reafons  of  redudion. 


R  LORD 
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AFTER  aH  tiic  paiM  I  have  bcftowed  upo^ 
Ais  caufe,  I  have  no  difficulty  to  give 
ray  opiftion  iri  conformity  with  that  laft  gi- 
ven, and  in  conformity  With  that  firft  of  all 
given  from  the  chair.  As  to  the  opinions 
ycfterday  delivered  npon  the  other  fide  of 
th<i  queftioB,  the  regard  they  deferve  made 
me  again  examine  the  grcHinlis'  of  that  opi- 
nion I  am  now  to  give ;  and,  after  viewing 
their  arguments  in  aU  their  force,  I  found 
my  fentimcnts  rather  confirmed  than  fiiaken  : 
Y€t,  in  forming  this  opinion,  I  confefs  I  met 
with  foxuc  difficulty  arifmg  from  the  art  and 
ingenuity  of  the  defender's  counfel.  They 
at  firft  puzzled  me;  in  one  page,.fetdng  out 
with  a  fuppofition;  in  t|ie  next^^fwelling  it  to 
a  probability;  in  the  thiird,  efiabUfliing  it  as  a 
dcmonftration.  But  I  cannot  approve  of 
them,  when  I  fee  them  treating  too  fuperci- 
lioufly  every  argument  produced  on  the  part 
pf  tte  purfuers ;  and^'  inftcad  of  attacking 
the  whole  of  the  purfuers  proof  as  a  long  cir- 

cum- 
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dimftafttiite  tftdflt  df  evlcknte,  of  which  eve- 
ry Imk  liangs  tipoQ  am)ther,  ctnitr'mg  in  one 
point,  Cbef  fcav&etid6it€»i^ed  td&2kke  (be  force 
of  this  oyteAAntd  ivldtbkc,  hf  titing  iver^ 
circotaft^ce  fei>&iil€ely;  afld  adFter  ^ttemptm^ 
to  fcew,  that  lidt  iily  6f  f fceift  fingjly  amount- 
ed to  2  cobdufive  jMPOdf,  *  f hie;f  firiilh  ^ery 
fqnrate  attack  with  ah  cxclartiatrcm :  ***Yct 
*  this  Is  the  ftrcirgth  of  thtf  jto-fuers  catrfe.^ 
Birr  it  H  nSt  id  this  manner  dre  evidence  ts 
to  be  tisken  to  jiicces' ;  ft  fs  tite  great  liiieS  ind 
their cotofcinattoni hy^^likli  we  ;ite  io  judge; 
and  howe^ct  totrcfr  1  >*afs  ftartfed  fry  the  in- 
gentdtj  of  the  aefeni^i^cohnifel/yd'"ds  of. 
ten  is  1  tbak  in  v?ew  tSe  comie&ed  tA^n  of 
evidence,  ^  oftett  ^&  I  return  to  the  d{Mon 
lam  now  to  defivdf.  ^ 

Som£  pi&inti  of  kw  have  been  attempted 
fobc  Rroiight  into  this  catife-  btit  to;  Kttle 
purpoie.  This  is  not  a  caufe  whicjb  falls  tO 
be  decided  iipon  firbtite  {foirits  of  law;  it  i^ 
a  jury-caufe;  a  fiSL  to  be  ptow^d  Of  difproVed, 
of  wKch  fcvery  perfoh  as'  w^  as  a  faWyer, 
dl  who  ftO<^  hear  me,  all  who  caft' attend 
to  die  pfooff?,  are  equalt;^  capab^6  of  judging; 
and  wilt  judge  of  thoft  tiat  judge  it ' 

Gre At  height  hits  iie^'  lliS  upOn  the  de- 
fenders' i:ervi(re,  ancf  the"  {)6fleiRon  he  attain* 

ed 
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fid  in  confequcnce  of  |t  I  do  not  arraign  tke 
verdia  of  that  jury  thiJit  fervcd  him  heir* 
They  judged  iippn  the  evidcnc^c  that  was  then 
before  them ;  and,  had  I  t>e$Q  o^^  of  thein^ 
I  ihoi44  probably  have  be^  of  their  opinion. 

The  defender  lias  reapt  all  the  ad  van  tar 
jges  pf  that  fcrvicc:  He  Qbtaincd  his  cti^rter 
and  feiline ;  he  got  into  pofTeflion  of  this 
great  eflate  ^  by  which,  and  by  the  afliftance 
pf  a  generous  Lady,  he  ha^  b^f n  enabled  to 
jcmploy  eyery  mean  of  defence.  I  am  glad 
he  got  pofTeflion  of  the  eftate;  for  I  ihould 
hav.e  been  very  uneafy  under  the  neceffity  of 
judging  in  this  important  and  complicated 
caufe»  had  not  the  defender  contended  upoa 
ecjual  terms  pf  affluence  with  his  competitors. 

But  what  can  that  fervice  avail  now  in  th^ 
prefent  drcumflances,  whei}  the  immediate 
tendency  of  this  aclipn  is  to  bring  it  under  your 
Lordfhips  review,  in  order  to  its  being  reduced^ 
and  fet  aiide,  if  contraclided,  pr  not  fu£^cient- 
ly  fupported  by  the  whole  evicjence  now  be- 
fore us  ?  "When  the  decrees  pf  inferior  courts 
are  brought  pnder  red^ftiqn  before  this  court, 
the  decifion§  of  the  inferior  judges  are  of  no 
weight  in  themfelycs  ;  your  Lordj(hips  deter- 
mine in  them  as -if  they  were  original  ac- 
tions. The  fame  thing  holds  in  the  redu&ion 
" ' of 
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of  feryices,  with  this  difiFereace  only,  that  in 
regard  the  proceedings  lA  fervices  ajre  geije^ 
nlly  had  without  coptradidion,  and,  are 
founded  upon  the  flighted  proofs,  they  are, 
cf  ail  inferior  decrees,  the  moft  eafily  reduced. 
Services  were,  in  fonner  times,  br:ought  un- 
der redudion  before  what  was  called  a  grand 
jury,  confining  of  forty-five  jurors.  .  Thefe 
grrnd  juries  have,  for  a  long  time,  been  laid 
2£de;  and  this  court  came  in  phce  of  the 
grand  jury,  and  imift  prodeed  upon  the  fame 
p^nciples  with  all  other  juries,  A  fervicc 
maybe  challenged,  either  upon  the  infuffi- 
dency  of  the  praof  originally  brpijght,  or 
upon  new  proof  brought  before  the  tourt,  ii| 
order  to  invalidate  and  fet  aiide  the  fprmei: 
proo£  In  ail  fuch  caiie$,  ^our  Lordi^ips  ar^ 
in  ufe  to  d^tennin^  iipon  the  hGt,  upon 
a  complex  view  of  the  whole  evidence,  rely^ 
iDguponyoui*  own  jud^ent,  without  paying 
anydefejrenc^  to  ^9  opinion  of  the  fprmq: 
jury,  who  may  have  proceeded  upon  evidence 
incomplei^,  partial,  or  corrupted.  An4  thuf 
latdy,  in  the  cafe  of  Tullyallan»  your  I-ord- 
flups  reduced  a  fervice  upon  new  proofs 
brought  before  this  court,  which  you  found 
to  be  more  pregnant  than  the  proof  which 

*  h?4 
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fctd  been  brought  m  the  fervlee ;  anki  there- 
fore^Jet  afide  tkc  fervicci. 

No  Aaallweigbft  bsUf  likewifebeealaid  upon 
the  defender's  fitiati0a>  or  the  acknotvledge- 
iheiit  of  bi$  parents  of  bim  as  their  fon,  and 
k  had  beenfaid^liiatfnch  atcknorwledgement 
is  ali  that*  any  of  us  have  for  our  birthright. 
I  ihall  admit  the  force  of  this  argument  to  its 
juft.  extent.    It  is  ai  prefilinptioa  in  favour 
^f  the  child  fd  acknowliedfged.    But  all  law« 
yers  haTe  agreed,  that  it  is-  no'  mdre^  than  a 
prefi»faption»  liablle  tx%  be^ftt  afide  by  contrary 
proof*,  Of  etefl    by  ftfortger  prefamptions. 
AneE  1  muft  b^  siBotred  to  obfove,  that  the 
Kkhcmlettg^ment  of  our  parents  is  not  the 
drily  thing  we  hav^to  fapport  our  birthright 
There  ifi^  genei'S%:a.fboiLg  cdtncomitant  cir- 
ctxmftanee  g^es  albrig  wish  it,^  Aviuch  gives 
complete   £drte^  to*  tke  adoKmiedgement ; 
&at  k,  a  proper  »d  weK  i^f&k^eA  habit 
and  rtpute,  in  uniform  acfcnen^ledgemeflt, 
hat  only   by  parents^  httt  by.tfc  rehtions 
df  the  famdy^  tfaeir  eooae^oas,.  and  the 
tincohfradiaeS    voice    cfif    the    neoigfabMir- 
hood  and  country.    This   4efimder  indeed 
has*  the  acknotrtedgemien^  of  his^  patents ; 
btrt  he  is  deftitute  of  that  general  fame,  that 
uncontradifted  opinion  of  his  country,  which 
gives  the  due  force  and  effeft  to  fuch  ac^ 

knowledgemcnt. 
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bowtedgement.  lii^^yJklCBt&ofiithe^rooi 
tliat  the  fulpkioM  of  Jus  birth  were  coeval 
mk  the  acoountt  of  it.  I  fliaU  not  h^H 
htt  the  proof  at  large  upon  this  point ;  hv^ 
ML  only  touch  upoo  fuch  cjrcumftaace* 
which,  as  proceedinig  from  the  4efen4er'f 
£rft  and  beft  fr i^nd$»  Sttttft  appcAr  voo&  fatb- 
factory. 

Upok  Lady  Jane  Douglas's  deaths  thh  d<r 
iendcr,  when  an  infant,  and  kft  deJftitute  by 
all  his  relations,  was  moft  generoufly  and  cha- 
ritably taken  under  the  pxoteftioa  of  Lady 
Schaw,  wl^p  indeed  aAed  the  .part  of  a  mo- 
ther to  jbimu  But  was  Lady  Schaw;  notwithr 
fianding  her  gemeroiity  to  the  defender,  free 
torn  fuipicions.  as  to  his  birth  ?  No :  She 
never  could  b^nifh  from  her  mind  the  doubts 
acd  fcrupks  which  had  naturally  arifen  in 
thebreafis  of  many  upon  this  event:  She 
dcfires  her  grandchild,  Mrs  Napier,  to  con- 
vcrfe  y^nth  Sit  John  Stewart,  and  procure 
from  him  what  information  fce  could  ge€, 
!!mi  they  might  unravel  this  dark  fl^ry.  Mrs  Na- 
pier accordingly  applies  to  Sir  John.  He,  at 
trft  feemed  to  have  adopted  Lady  Jane's  plan, 
of  avoidiiig  ajl  explanation  of  particulars,  and 
pretended,  that  he  was  an  old  man,  had  gone 
ttirough   auiiy  adventures  and  misfortunes, 

and 
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and  had  changed  fo  many  houfes,  that  he 
could  not  fay  in  what  houfe  Lady  Jane  had 
been  delivered;  but,  when  hard  preffed,  he 
was  at  length  prevailed  upon  to  give  a  note 
in  writing  of  the  particulars ;  and  this  feems 
to  have  been  the  very  firft  time  that  he  gave 
any  particular  account  of  that  tranfaction. 
But  did  he  then  mention  the  houfe  of  Madame 
le  Brun  as  the  place  of  delivery  ?  No,  he  affert- 
cd  pofitively,  that  it  >yas  in  the  houfe  of  Mi- 
chcU. 

Upon  obtaining  this  note  from  Sir  John, 
Lady  Schaw  defired  Mrs  Napier  to  write 
to  France  to  inquiie  into  the  truth  of  Sir 
John's  ftory.  She  accordingly  wrote  to  Lady 
Frances  Stewart  to  defire  Sir  James  Stewart 
to  inquire  into  the  particulars ;  at  the  fame 
time,  begging  Lady  Frances  not  to-  talk  too 
much  of  attempting  this  proof,  lejl  a  failure  of 
fuccefs  Jhouldmake  things  lefs  clear  than  they  are. 
Does  this  Ihow  a  conviftion  in  Lady  Schaw 
or  Mrs  Napier  of  the  truth  of  the  defender's 
birth  ?  Is  it  not  rather  a  demonflration,  that 
they  entertained  doubts  and  fufpicions  of  the 
whole  ftory  ? 

How  does  Sir  James  Stewart  expreifs  him- 
felf  upon  this  occafion  ?  He  writer  to  Prin- 
cipal Gordon   at  Paris,    and  fends  him  Sir 

John's 


LORD  ALEMOORE*         137 

John's  note  as  a  clue  U  unravel  the  dart  ftery  ^ 
ibebirtb  ofLadf  Jane  Dmglais  children^  Prin- 
cipal Gordon  makes  the  refearches»  finds  out 
the  houfc  of  Mkhell,  and  writes  back,  that 
k  had  got  no  fatkfadion ;  and  that  his  in* 
quirics  rather  contradidcd  Sir  James  Stew- 
art's information. 

Does  not  Lord  Cathcart,  the  grandfon  of 
Lady  Schaw,  depofe,  "  That  he  beUcvcd  the 
*' doubts  which  had  been  entertained  of  the 
"reality  of  Lady  Jane's  delivery  proceeded 
•  from  the  myftery  and  concealment  which  at* 
"^  tended  it.'' 

In  what  cafe  did  ever  fuch  fufpicions  at- 
tend a  real  birth  ? 

The  filiation  therefore  of  the  defender  in 
tliis  ale,  can  amount  to  no  more  than  a  pre- 
fumption  of  the  flighteft  kind,  and  cannot 
obftraft  us  in  the  leaft  from  giving  due  at- 
tention to  the  full  circumftantial  evidence^ 
confiftmg  of  all  the  fa^  and  circumftances 
^hichmay  have  any  connection  with  this  affair. 
It  is  my  duty  then  as  a  judge,  to  weigh  the 
whole  evidence  on  either  fide,  and  to  form 
my  opinion  according  as  the  one  or  other 
fcale  of  evidence  ihall  preponderate. 

In  this  view,  I  ihall  endeavour  briefly  to 
S  fiate 
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ftate'tlie  fouAdatioii  at&d  piidciptft  circam- 
fiahdcs  6ti  wlifich  my  opiflioti  is  fctarmed. 

I  fliall  not  follow  Lady  Jan*  iii  the  tanrk 
of  herjdurncy  through  Holland  and  Gcrma- 
fiy,  btxt  fliaH  take  her  up  at  Rheinis,  and  con- 
Cdcr  the  tran&aions  from  that  period  in  the 
moft  favourable  light  for  the  defender,  that 
is,  froth  the  atcbuhts  ^iveh  h'f  dir  Jdhfr  Stew- 
art and  Mrs  Hevrit;  arid^canttbt  help  think- 
ing, that  the  ftorjr  told  is  fo  fbfpicious,  and 
fo  hard  to  b^  teeonciled  with  the  coliimon 
ftnfe  and  eitperidncd  of  mankifid,  that  it  is 
fufficient  of  itfclf  to  difprove  the  ftality  of 
Lady  Jaiie's  deEvcry  at  Paris,  tf^en  without 
the  aid  of  the  proof  brought  by  the  pnifaers. 
But  when  to  the  inqr^jdibility  of  that  tale  (hall 
be  added,  the  conned«d  chain  of  circumilan- 
tial  evidience  brought  by  the  jiurfuers,  total- 
ly fubverfive  of  it,  I  can  no  longer  hefitate, 
but  muft  yield  to  thfe  (^onvididn  that  the 
whole  vas  ah  iinpofturt. 

Xai>t  Jakei  after  having  affumed  Ae  ap- 
peitrance  of  pregnancy  at  Ailc-U-Chippelle, 
Liegt,  aad  other  places,  (this  pregnancy  I  Ihall 
take  particular  notice  of  afterwards),  at  lift  ar- 
rives, in  the  eighth  month  of  h^r  pregnancy, 
at  Rheims;  one  of  the  ftioft '  populous  tox^rns 
of  J/ance,  where  there  is  an  univerfity,  and 

many 
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m^UBj   Skjlbal   accoucheurs   and  mid^ves, 

Thece  x^ould  fqarc^y  be  a  place  more  proper 

than  Jilitf  Jfor  IMy  Jane's  waitiog  tkf  exped* 

edev^ot,  w^e  {he  h^d  an  opportunity  of 

^ettinj;  the  jihl^il  jt^ltax^,  beiidps  the  com* 

pany  and  attention  of  feveral  of  her  co]Wtry<- 

ac9  ihcxse,  iQ  v^hom  ihe  d^^ily  jappe^ired,  and 

had madfi lier&lf  very  acceptable:  jtTptwith^ 

fiandmg  of  thcfe  a^yaptogfis^  I.«a4y  Janc^  ^ttjc 

loiUfin^  fiMTZf  a  -wjtiole  month  .at  Jiheixns,  at 

hdl^  vhen  itbe  $iitic^  period  \v:as  to  have  beein 

varj  mar^  Scl»  €mt  for  Pi^is  in  ihe  common 

^geaoe^  4tfieiuie4  X)lUy  by  Sir  Joj^  Stewart 

and  Mss  Hewit,  leaving  j[)^n{l  i^.tj^  two 

icTFaat  maid^iowitpn  Ihe  cqki14  J^pt  be  a  qip- 

x&enL»ritihfiiitih>]^2the  XMt  of  her  leaving 

Britain  till  then.  /  .  -        • 

U  itpQ^lfit&  gi^je  dny  fetisft^fjfy  reafons 

fW;i^chAningcfr9<:eef}ipg5,  w  to  recoiic^ 

thom.:iiRith  xxaomoa  prudence  and  attenitjioo:? 

But,  as.ia  eaneny  other :  knpcdbire»  io  .in  thiy, 

a.jtak  muftbe^d>  and  onojive^  Jtoi^_t>e  ap 

iigned  .to  iatisfy.the  curiafity  of  ukquireirs. 

It  has  been  .pretended,  that  IMy  Jan;  Jcft 

ftheims,  ixjcaufc  iheiiadjb«ftn  JtRfprmed,  in  a 

ftrange  oaaimerriiy  ^aJLady  5irhQ.fia^.e  to  her 

the  mornittg /after. Aie  asri^fijd  ih^rcy  that 

there  .^v^  .AO^^is^>ci:.a£QdtaAce  to^J^  had  jb 

that 
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that  place;  and  that  ihe  herfelf  had  fuffered 
in  child-bed  upon  that  account:  And  the 
reafon  affigned  for  Lady  Jane's  not  taking 
her  maids  with  her  was,  that  they  had 
not,  at  that  time,  money  to  defray  their  cjc* 
pences. 

The  futility  of  thefe  pretenfions  muft  ap- 
pear at  firft  fight:  Who  can  believe  there 
was  not  able  afliftance  to  be  had  at  Rheims? 
The  greatnefs  of  the  place,  as  well  as  the 
proofs  before  us,  demonfirate  the  contrary. 
The  Lady  who  has  been  pretended  to  have 
given  the  terrifying  advice,  could,  from  the 
circumftances,  be  no  other  than  Mrs  An- 
drieux ;  and  yet  it  is  in  proo^  that  though 
that  Lady  had  had  many  children,  ihe  had 
never  fuffered  in  ^hild-bed. 

As  to  leaving  the  maids  behind  for  want 
of  money :  What  mighty  fum,  pray,  would 
it  have  cofl  to  have  carried  thefe  maids  in 
the  diligence  to  P^is  ?  No  ipore  than  ten  or 
twelve  ihiUings ;  and  the  expence  of  keep- 
ing theni  in  family  at  Paris  muft  have  beeu 
leis  than  that  of  boarding  theni  at  Rheims, 

But  this  excufe  of  want  of  money  is  not 
only  infuflSicient  ip  itfelf,  but  clearly  proved 
to  be  falfe ;  for  Sir  John  Stewart  had  then  in 
his  pocket  a  good  bill  for  »bout  two  thoufand 

livrc^ 
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livitSt  which  he  could  have  taken  money 
for  either  at  Hheims  or  at  Paris,  and  which 
he  aftually  received  payment  of  a  few  days 
after  his  arrival  at  Paris. 

Th£  motives  alledged  for  Lady  Jane's 
leaving  Rheims  having  been  ihewn  to  have 
been  ialfe  and  affefted ;  one  muft  naturally 
fufpeft  that  fome  defign  or  fraud  was  here 
canying  on,  which  muft  be  concealed  from 
the  public  eye :  Every  circumfiance  contra^ 
dids  a  real  pregnancy  and  expectation  of  de^ 
livery ;  every  circumftance  coincides  with  a 
pretended  one. 

Had  Lady  Jane  been  really  pregnant  of  a 
diild  of  fo  many  hot>es  and  expeftations,  it 
is  impoffible  that  ihe,  or  any  woman  of  com- 
mon  prudence,  or  even  inftind,  could  have 
aded  iA  the  manner  ihe  did.  Had  Rheims 
been  the  place  of  her  deftination,  ihe  would 
not  have  left  it,  without  any  neceffitjr,  juft 
upon  the  eve  of  her  delivery.  Was  Paris  the 
place  intended  where  to  depofite  her  preci- 
ous burden  ?  Would  Ihe  have  wantonly  loi- 
tered at  Rheims  for  more  than  a  month,  and 
till  within  a  very  few  days  of  her  time,  and 
then,  in  thefe  critical  moments,  undertaken 
a  journey  of  three  days  to  Paris  of  the  moft 
imminent  hazard  to  herfelf  and  the  child, 

in 
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IB  «  common  jolting  carriage,  e7:po^  to  tfae 
iriew  attd  to  the  caprices  oi  a'vaiietf  of  im* 
kaovm  fellow-paffeogers,  co^fi^ed  tP  houst 
and  ftages,  and,  what  i»  of  att  9K^  ^ftopifli- 
aiig»  unattended  by  thefe  maids,  who,  dimng 
iier  .whole  three  yetars  xefideo^e  abroad*  ^- 
ceptat  this  particttlar  jnn^re,  ap|>eared  to 
liave  been  fo  neceflary  to  her  as  to  hav^  been 
ja  a .  manner  part  of  herfdf  ? 

On  the  other  hand,  if  a  pretended  birth 
:iiras  in  view,  a  long  refidence  at  the  place 
jvtrherc  the  icene  of  delivery  was  to  be  laid 
was  dangerous,  and  might  have  ejq^ed  her 
to  the  kpowkdge  md  inquides  of  her  coun- 
trymen,  or  even  to  be  marked  and  attended 
to  by  ftrangers  :  Therefore  it  was  not  pro- 
per to  go  to  Paris  till  within  a  few  days  of 
the  delivery ;  neither  had  fbe  zfiy  thing  to 
fear  from  the  inconveniencies  pf  a  long  jour- 
ney in  a  Aage-machine :  And  as  fecrecy  and 
xoncealment  were  eflential,  the  attendance  of 
her  maids  mufi,  upon  this  particular  occa- 
£on»  have  been  troublefome  and  dangerous. 
Mrs  Hewit,  her  old  confident,  was  alone  fuf- 
£cient  to  carry  on  and  bear  witnefs  of  this 
fcene  of  delivery, 

Ik  this  unaccountable  manner  does  Lady 
Jane  leave  Kheimsi  and  on  the  2d  of  July, 

upon 
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tipofi  the  eire  of  Iter  defivery,  fet  out  for  Pa^ 
ris,  fof  a  diree  days  joorney,  in  a  comtncm 
rmtun^  with  a  variety  of  unhnovrn  pafleih* 
gers,  and  wkboot  any  peHbti  of  experience 
to  affift  her,  is  cafe  of  thefe  accidents  which 
might  natnrally  be  fufpecled.  Thefe  pafien-* 
gers  all  noted  Lady  Jane,  but  could  not  re« 
coBeft  the  ihiallefi  appearance  of  pregnancy 
in  her  during  that  long  journey.  Upon  the 
4th  (rf  Jidy,  I-aidy  Jane,  Sir  John  Stewart,  and 
Mrs  Hewit>  arrive  It  F^s,  and  put  up  at  thd 
Hotel  de  Chalons  kept  by  Monfieur  Code* 
froyi  a  fiian  of  charaAer  And  agent  for  the 
dty  of  Rhdms,  to  whom  they  carried  a  let« 
tdr  of  recommendation  from  Mr  Maillefer 
fyndic  at  Rheims. 

LfiT  us  now  take  a  view  of  their  tranfac- 
tioni  at  Paris,  filll  ftating  them  in  the  light 
moft  feVourablc  to  the  defendet,  from  the 
tridcnce  of  Sir  John  Stewart  and  Mrsi  Hewit 
They  Ibid  in  Monfieur  Godefroy's  till  the 
8th  of  July  J  they  then  removed  to  the  houfe 
of  Madame  k  Brun,  where,  upon  the  loth 
of  July,  Lady  Jane  was  delivered  of  two  boys 
by  the  aififtance  of  Pierre  la  Marr,  a  Walloon 
(iirgeon,  and  in  prefence  of  Madame  le  Brun^ 
her  daughter,  and  the  maid  of  the  hovi&i  that 

'    the 
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the  eldeft  was  a  fine  healthy  boy ;  but 
Lady  Jane  did  not  chufe  to  befpeak  a  nurfe,  lefi: 
ihe  fliould  not  have  a  living  child,  he  was  un^ 
lucky  in  his  nurfesi  having,  in  a  few  days,  had 
four  or  five  of  them,  (for  by  the  inconfiften^ 
accounts  given  by  Sir  John  and  Mrs  Hcwi^ 
it  is  not  eafy  to  fay  how  many  he  had)  :  That 
Sholto  the  youngeft  boy  was  extremely  weak* 
and  not  expected  to  live  ;  for  which  reafon, 
after  being  andoyed  by  Pierre  la  Mait,  he  wa« 
relinquilhed  to  his  care  to  be  fent  to  the 
country,  or  where  he  pleafed ;  who  accordingly 
fent  him  off  diree  or  four  leagues  from  Paris  : 
That  Lady  Jane  had  ^  furprifing  recovery,  in«* 
fomuch,  that  Lc  Brun's  houfe  being  infcfted 
with  bugs,  ihe  was,  in  8  or  lo  days,  fo  well  as 
to  be  removed  from  Le  Brun's  to  the  Hotel 
d*  Anjou  kept  by  Madame  Michell :  That  fbc 
did  not  carry  the  eldeft  boy  to  Michell's  with 
them,  but  went  next  day,  and  brought  him 
with  his  nurfe,  to  whofe  care  they  had  intruft- 
ed  him  for  two  or  three  days  upon  account  of 
their  removing  from  Le  Brun's :  That  at  Mi- 
chell's, this  nurfe  likewife  vsras  found  to  be 
without  milk;  whereupon  Madame  Michell  got 
Madame  la  Favre  to  nurfe  the  boy,  who  kept 
him  till  he  was  carried  from  Dammartin :  That 
Lady  Jane fiaid in  Michell's  till  theendof  July ; 

but 
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but  was  fo  tender  and  delicate,  that*  fhe  never 
furred  abroad :  That  flie  then  went  to  Dam- 
martin,  a  village  abotit  7  leagues  from  Paris; 
for  better  air,  till  the  14th  Atlguft,  when  Sir 
John,  Lady  Jane,  and  Mrs   Hewit  returned 
to  Rheiins,  cahying  the  eldeft  boy  with  then!i, 
but  leaving  the  fecond,  who  continued  fO 
weak,  that  they  dtirft'not  tranfpOrtliini :  That 
daring  all  this  fiay  in  and  about  Paris,  nei- 
ther Lady  Jane  nor  Sir  John  law  any  of  their 
countrymen,    fevefal  of  whom    were   then 
in  Paris,  not  even  Mrs  Hewit's  relation  Mt 
Johnfione^  who  had  been  thdir  fellow-travel- 
ler and  confiant  companion  in  Holland,  and 
then  refiddd  at  Paris :  That  Lady  Jane  never, 
or  but  once,  faw  Pierre  la  Marr  before  he 
brought  her  to  b^di  and  but  once  after  that : 
That  Lady  Jane  never  faw  Sholto  all  the  time 
flie  was  about  Paris,  nor  till  flie  t^turiied  thi- 
ther in  November  1749. 

SucH'isthe  hiftory  of  this  great  ev6nt  gi- 
ven hy  Sir  John  Stewart  and  Mi*s  Hewit  •  and 
it  is  bdfevedi  the  like  of  it  will  not  be  found 
amongft  the  annals  of  mankind.  ^  Let  us  take 
a  view  of  this  ftory.  Sir  John  Stewart  ap- 
plies to  Mr  MaiUefer,  a  man  of  confequence 
at  Rheims,  for  his  letter  of  recommendalllon 
to  Mr  Godefroy  at  Paris.    What  would  have 

T  been 


14*       THE    SPEECH    OF 

been  the  natural  purport  of  tfiis  applicstio: 
had  liic  pTtgDMDCy  been  fo  palpable  at  Rheim 
a$  has  beefl  pretended^  or  had  a  real  deUvei 
beeftespe6bed  at  P^ris  ?  Why  certainly,  tha 
as  Lady  Jane  was  going  to  Paris  in  order  t 
procure  the  beft  ai&ftaace  in  her  delivery,  IM 
Gode£roy  and  his  wife  would  be  as  &rvic< 
able  to  her  as  poifiUe  on  that  important  ot 
caiion.  How  tnconiifiEent  with  this  is  M 
Maiflefer's  letter  produced  by  Mr  Godcfroy 
It  bears  no  more,  than  that,  as  Sir  John  and  Ls 
dy  Jane  were  to  lod^  at  his  hotel,and  propofe 
to  maSfC  fome  purcbafcs  at  Paris,  Mr  Godefro 
and  his  wife  would  give  them  their  aiGftance  ii 
fuch  purdiaies.  Thtis  was  Lady  Jane's  iitua 
tion  copcealed,  not  only  froip  Mr  Maifiefei 
but  likeways  from  Mr  and  Mrs  Godefroy 
who,  faotwithilandin|p  the  ieveral  days  refi 
dence  of  Lady  Jane  in  thor  houfi:,  never  ha( 
the  fmalleft  idea  of  her  being  widi  cfcikL  N< 
inquiries  made  from  them,  as  to.  accoucheurs 
nurfes,  or  proper  accommodation  for  Ladj 
Jane's  deliveiy;  though  it  is  plain,  from  tbei 
own  fiory,  that  they  had  no  opportnnity  o 
getting  any  information  in  thefe  particular 
from  other  hands.  Can  any  thing  be  moK 
q||traordinary  ?" 

I 


LORD  ALEMOORR       i^f 

In  tliis  fituatkm,  tbty  pretend  tUcy  left 
eodefro/s  upon  the  ath  of  July,  a^d  went 
10  Madame  le  Bmn^s,  where  lady  Jane  was 
ddiTered  on  the  loth^  and  where  they  ftaid  till 
the  i8tk  or  i9th»  whoi  they  renotoved  to  Ma« 
dame  MichdI's.    Here  comes  the  critical  pe^ 
riod  of  this  extraordinary  hi&oiry».    This  is 
the  fccae»  where  your  Ix>rdihips,  and  aU  man-' 
kmd  wiU  espeft,  nay,   demand  the  cleorefi 
Gg;H  and  mofi   iatisfying  evidence.     The 
nature  of  the  thing  will  maloe  you  exped 
k :  The  importance  of  the  event  will  make 
yoQ  demand  it.    Of  all  the  mddeats  in  the 
li^es  of  the  three  adors,  none  could  be  fo  in* 
toefting,  none  could  be  fo  full  of  circum- 
fiances  capable  of  making  the  deepeft  impref*- 
fioD,  and  which  mnft  have  been  rivetCed  on 
their  memories  till  their  lateft  breath.     In 
fiick  a  cafe,  who  will  not  expect  a  ready  and 
fatisfadory  anfwer  to  theie  fimple  queiiiionsP 
Where  is  th«  houfe  of  Le  Bniiif  What  was 
the  landlady?  What  k  become  of  her  and 
her  daughter?  Who  wis  the  famous  accou- 
cheur of  Paris,   who  delivered  Lady  Jane, 
and  for  whofe  alfiftance  ihe  undertook  fo  pe- 
nloQS  a  jotirney  from  Rbeims  to  Paris  ?  What 
vtit  the  names  of  the  various  nurfes  the  el- 

deft 
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deft  boy  had  before  he  went  to  Miehell's  i 
Whither  wa^  the  poor  weak  boy  Shplto  car- 
ried  die  mpment  he  was  bom  I  How  ama- 
zing then  muft  it  be,  that,  in  none  of  thefe 
particular;,  can  your  Lordihips,  through  this 
voluminous  proof,  receive  the  leaft  fatisfac- 
tion ;  and  that,  inftead  of  the  funfhine  which 
was  expeded  to  enlighten  this  fcenc,  nothing 
but  darknefs  refis  upon  it !  Madan^e  le  Brun, 
her  houfe,  her  daughter,  her  mud,  a}l  have 
efcaped  the  moil  painful  re&arche$  of  both 
parties,  affifted  by  the  accurate  policerbooks  of 
the  city  cf-  -  Faiis^  , AU  h  vaniihed  like  an  in- 
chantmtnt  in  a  conoiaiice.  The  faft  is,  no 
iuch  houfe  ever  exifted,  where  Lady  Jane 
could  be  delivered,  which  is  the  only  poflible 
reafon  that  ca4  be  ^ven  why  Lady  Jane, 
who  has  been  traced  in  every  place  where  fhe 
leHded,  during  her  three  years  travels  abroad, 
has  here  left  no  track  bdiind 

A$  jtQ  fhe  accoucheur,  it  is  agreed,  no  ac« 
coucheur  of  any  charaAer  or  reputation  was 
ever  thought  of  on  this  occafion.  In  what  a 
.ridiculous  light  does  this  fingle  circunxibmce 
put  Lady  Janets  pretence  of  hurrying- to  Pa- 
fi3  to  get  the  ableft  afliftance  P  But  who  was 
4^c  ajccqucheyr?  for  c^ic  of  fome  jCoTt  or  q- 

thcr 
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Act  was  acceffary    to  fiB    up   Ithe    draqaa. 
Why.  Pier?^  1&  Marr,  fay%  Sk.  J^B  Stewart  j 
Keire  la  Mapr,  fey?  Mcs  .ftswit    .What  waft 
this  Pieqre  la  fAvv,  ^nd  wlieoce  came  he?  V  I 
•kupw  nothing'  of  th?  .fla?$t!2i?,V  fays;  Mrs 
Hewit    •*  I  neye.f  jTaw  h^  tM  fee  ca:jnQ"to  de* 
« liv«  Lady  Jane.    Sir  John  StewajFjt  befpoke 
**  himJ"    ftgit,  fyys  §ir  John,  «  \  will  telj.  you 
?  who  this  Pierre  l}i  jMarr  was.    In  the  *  year, 
'^  i'f%i,^Xw^9  i)Aade  acqiiainted  with  hini  at 
"^  liege,  by  pnf  Colonel  Fonjtaii^e,  who  told 
t^  ine  La  Majrr  way  a  "^allppn,  and  furgepn  to 
•*  a  regiment  lying  at    Liege,,  and  that  he 
^  de^lt  a  litdi^  in;  xuldjvifes^.^   Thii}  La  Marr 
^  I  never  fipc^  iaw  Of  heard  of  till  at  this 
f  tune  I  met  him  one  day  by  axrcident  walkr 
^«  ing:  in  the  Thiislleries ;  aild  iixiiRediately  it 
^  lecvrred  tO)  mCf  t|iat  this  old  ajcquainta»ce 
*^  would  be  a  yery  proper  hand  to  dlliver  Lady 
"  Jane."    WeH  li'here.dJdJUa.Marr  lodge  in 
Paris  t  he  would  certainly  give  you  a  direct 
tipn,    **  No;:  Hi  Would  not  let  me  know: 
«  That  he  .cpttld  not  do  it  fafely,  as  he  only 
^^pajne  occafif^naUy  to  F^ris  upon  an  ajfair^ 
f  ifimufe ;  btat  that  I  might  meet  him  every 
•*day  walking  in  -the  Thuilleries,    or    the 
f*  Luxembourg."    Bttt  what  if  Lady  Jane  had 
))^  ieized  in  the  night-time  ?  how  could 

yoi; 
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yM  kavergot  Ul  Vbarrf  ^O I  in  tiiat  cafe,  1 
^  XBufi  have  calleel  snotlicr.''  BbI  bow  did 
you  get  lii  Marr,  whca  Lady  Jjtnc  was  ta- 
ken is  ?  <<  He  happened  t!o  call  that  morningp 
^'  suid  finding  her  4ufe  of  order,  he  reaiaiDed 
•*  tilUhe  was^  deBvered.^  This  i%  the  account 
girea  of  Cheaccottcheur»'and  of  the  delivery 
of  Lady  Ja&e  Douglas  ;  and  the  only  account 
of  it  that  can  be  adniHted  to  the  end  of  tim^ ; 
becauie  it  is  judficiaHy  given  tfy  the  only  per^ 
ion  that  could  Icxtow  any  thing  of  the  matter, 
and  by  tht  pcrfon  trhom  the  defender  mtift 
(Call  his  father  • 

The  whcde  of  iSik  tale  of  La<}y  Janets  de« 
livery  is  fo  ^^urd  and  incredibt^,  that  it 
would  be  lofing  time  to  review  the  Irrera) 
drcmnftances  of  it  ia  detaiL  I  defire  no 
more  than  that  aiiy  nian^  who  qao  for  a  mty^ 
»ent  diveft  himfelf  of  prejudice  and  prepof* 
feflidn,  will  recoUe^  thi^  ftory>  and  fiiy,  if 
he  can  conceive  motives  of  drcumftances 
which  could  compel  Lady  Jane  tp  fubmit  to 
fUch  a  fcene  of  dafiger,  diftreft,  a^d  mifery, 
as  if  {he  had  been  abandoned  by  manldnd, 
or  caft  upon  a  defert  coaft,  pid  not,  in  thi; 
conjundure,  her  age,  I^fr  expedations,  every 
confideration  that  was  dear  to  her,  caB  upon 

her 
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Jier  io  ts^c  aQ^be  aid  «&d  ^1  the  copotforti 
^dlucli  her  condition  required?  Ther^  vfra^ 
nothing  to  .prevent  her  ham  enjoying  everf 
poffible  conveniency :  She  (h^d  no  occafion 
for  concealiBexft,  aft^  ter  appearances  etf* 
pregnancy  had  been  published  in  {o  ftMj 
places :  Money  fee  did  not  want :  Friends 
tbc  had  abondance  of  in  PariA.  BefidcB,  ip 
vrhat  court  of  Europe  could  Lady  Jane  Dqur 
glas,  in  fuch  otfomftances,  have  been  defti* 
tutc,  not  only  of  refounces,  but  of  the  noblcft 
£ipport?  Who  then  caa  heli^ve  that  I^ 
Jane  was  here  occupied  about  a  real  delivery*? 
It  k  irapoilxfale  to  give  ^c^dit  to  H.:  As  fbr 
myfel^  who  can  boaft  of  tio  ^rfpiratipn,  nor 
pretend  to  any  fupernatural  Jights,  bqt  dMift 
judge  by  the  common  fedings  of  humanity^! 
muft  conclude,  that  this  birth  had  ncit  1^ 
lead  foundation  in  truth ;  that  it  is  i^  a 
ficlioa  and  an  impofiure. 

Iflxall  now  follow  La^y  Jane  to  the  houfe 
of  MicheU,  ^here  ihe  emerged  from  her  cyb- 
fcittity,  and  where  her  conduft  was  exfio&d 
to  the  light,  and  is  proved  by  all  the  people 
in  that  houfe.  Sir  John,  Lady  Jane,  and  JVIrs 
Hcwit  camp  tficre  upon  the  i8th  or  ipthof 
July,  no  more  than  eight  or  nine  days  after 
her  delivery}  for  this  weighty  rcafon,  that 

Le 
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L^  fifun's  was  Jnfeftcdl  widl'biigs,  but  with- 

tyixt  any  child  o*  .niirfc.    Tbef  went  away 

next  day: to  fetch  the  child,   and  feturhed 

•with  him  arid  4ifc-' fturfe^  thfi-thild'  having 

been  for  two  or  three  day&%itrufted  ottt-of 

their  fight*  to  the  catc  of  the  «tfkf& 

.    Thus  we  fee  Lady  Jane  abindorf*hcr  yottag- 

«ft  boy  the  minute •  he  caifte  into  the  world, 

in  a  weak  dying  condition,  to  the  charge  of, 

God    knows  '  \trhoiTT,   this  ttotablef  Pierre  la 

Marr ;  andh<;r  tldcft  boy  footr  thereafter  fent 

aw*ay  from  h^r  for^foine  dayk  tinder  the  care 

of  his  nurfe.    And  for 'V^trhat  teafon?  Becaufe 

they  wete  tOrfembVc  to  the  houfe  of  Michcll, 

as  if  it  was  fo  difficult  a  matter  to  remove 

^  child  and  his  cradle  with  themfelves,  who 

bad  fo  little  other  baggage.     And  what  was 

this  nurfe  they  put  fuch  confidence  in  ?   The 

doft  low,  poor,  miferable  wretch  that  tan 

be  figured,  without  milk,  without  cloaths, 

and  bfahded  With  the  King's  taai*k  as  a  thief. 

What  tender-hearted  mother  will  fay,  thit 

thefe  were  the  real  children  of  Lady  Jane 

Bonglas? 

There -is  litkle^  occafiori  to  take  further 
notice  of  Lady  JaAe  during  hcr'ftay  at  Ml- 
cheirs  and  afterWards  at  Damnlaf tiii,  except 
a^ '  to  that   aflertion  of  Sir  John  and  Mfs 

Hewit, 
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Hcwit,  that  Lady  jane,  who  recovered  (o  ftit* 
prifingly  as  to  be  abk  in  eight  dayi;^  to  i^ 
ffiove  from  Le  Brun's  to  Mtchell'Si  continued 
fc  tender  and  delicate  at  Michell's  that  flie 
Kvcr  ftuxed  out  whik  there.  This  ik  flatly 
contradiQjcd  by  feveral  perfops  in  Michcll'k 
koufe,  who  depofe  to  Lady  Jane's  having  one 
^tymadc  a  tour  through  the  fquares  of  Pa- 
ns; and  to  her  having  gone  another  day,  as 
6ras  VcrfailfcS,  walked  in  the  gardens  there, 
ttd  mnrned  to  Paris.  I  iiould  bfe  willing 
to  kt  this  jpafi  F6r  a  miftike,  Were  not  I  foon 
to  dffiroVdr  a  Ineifoa  for  the  affertiori. 

I  come  nd*#  to  a  circumftance,  w^ith  has 
from  the  fiift  jnade  a  deep  injpreflion  itpoti 
ffly  mihd,  aAd  I  am  iffiraid  cinnot  cafify  be 
^ficci  Tltcc6iSd\ji<adf  Sir  John,  Ladyjahe, 
iBd  Mrs  ftcwit,  with  rdpecl  to  the  yourigeft 
boy :  We  have  feen  him  given  ujp  from  hi* 
Biodiei^g  womt)  t6  La  Mart  to  be  fent  lo  the 
^iiiff.  L¥t\i8  for  once  ftippolc  his  weakly 
condition  thight  have  required  this  ftcrifice ; 
Jjotliowis  it  poffiblc  to  account  for  the  be- 
fcinour  of  Lady  Jan«,  Wiiofe  affeftibil  to  thcfe 
Aildrcn  has  beeA  fo  ntiich  boafted  of,  to  this 
poor  forlttrh  hi!int,  aifter  fie  ^as  difpofcd  of^ 
^  rather  ex^ofed,  in  fuch  a  manhdr.  ttc 
^^  given  up  to  La  Marr,  whom  they  did 
U  not 
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not  know  where  to  find  or  inquire  aftci 
La  Marr  again  fent  him  to  fome  nurfe  in  tU 
f:Ountry;  but  who  flbe  was  and  where  the 
lived,  they  knew  not.  And  what  is  of  ^ 
moft  ^tmazing,  neither  did  Lady  Jane,  S\ 
John,  or  Mrs  Hewit  go  to  fee  or  inquire  aj 
ter  this  child  during  all  their  ftay  at  Paris  an| 
Dammartin :  So  that  Lady  Jane  returned  tj 
Rheims,  without  ever  calling  her  eyes  upo| 
this  poor  child,  whofe  wea^c  and  deplorabll 
condition  would  have'  redoubled  the  affed 
tion  of  any  mother.  I  here  appeal  to  th| 
feeling?  of  nature  and  humanity,  if  any  mq 
ther  could  behave  fo  to  her  own  child  ?  I 
\s  impoffiblc  that  L^dy  Jane  Douglas  coul^ 
have  been  fuch  a  monfter.  And  there  i| 
but  one  poffible  way  of  accounting  for  he] 
indiflFerence,  which  is,  that  flie  had  then  nc 

f  hild  to  fee. 

It  was  to  palliate  this  conduft  of  Ladj 
Jane  thaf  Mrs  Hewit  depofed,  that  Lady  Jan^ 
was  not  able  to  go  abroad  whilft  £he  ftaid  a( 
Michell's :  But  the  clear  proof  of  her  expe^ 
dition  to  Verfailles,  apd  her  furvey  of  Paris^ 
confute  this  affertipnj  and  above  all,  bet 
journey  to  Dammartin  fliews  her  ability  tQ 
jiave  paid  a  vifit  to  her  child,  if  flie  had  onc^ 

"■■•■■     ■ \ 
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I  Ihall  juft  metitidn  tfne  or  two  circum- 
^ances  more  in  the  condud  of  Lady  Jane^ 
which  appear  irrecoocileable  with  a  real  de- 
livery. 

It  is  proved  and  admitted,  that,  from  the 
loth  of  July,  the  day  of  the  birth,  to  the  2  2d 
•f  that  month,  there  were  no  letters  wrote, 
nor  any  notification  given  to  any  perfon 
whatever  of  the  great  event  of  the  delivery* 
This  was  the  moil  important  junchire  in  La* 
dy  Janets  life,  and  in  a  manner  the  criiis  of 
her  fortune*  The  firft  fentiments  of  the  heart 
would  have  been  to  proclaim  it  to  all  her 
friends  and  all  her  acquaintance*  How  is 
it  poffible  then  to  give  a  '^reafon  for  conceal- 
iflg  this  wonderful  turn  of  good  fortune  for 
twelve  days?  This  could  not  poflibly  have 
happened  in  the  cafe  of  a  real  delivery.  Upon 
the  22d  of  July  indeed,  there  are  no  lefs  than 
ix  letters  wrote  to  difierent  perfons  impart- 
^g  ^c  glad  tidings.  But  there  is  a  ftrange 
fatality  in  the  defender's  caufe,  that  fcarce  a 
drcumi^ance  of  it  appears  without  fome  blots 
of  fufpicion*  Who  would  not  exped  that  all 
thefe  letters  would  be  dated  from  Paris  ?  yet, 
ftrange  to  tell,  they  are  every  one  of  them 
dated  from  llheims,  and  calculated  to  make 
the  world  believe,  that  Lady  Jane  was  deli- 
vered 
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Tered  ajt  Rhcims*  And  they  had  th^t  eflfe£b 
In  a  pl^in  honeii  traniaAioD,  what  could  bc^ 
the  ufe  or  the  intentioa  of  fuch  da^rl^  nryfle-* 
rious  proceedings  ? 

Of  a  piece  with  the  farmer  is  the  concealed 
manner  in  which  Sir  John  and  Lady  Jane  li«> 
ved  at  Paris.  They  did  not  difcover  them- 
felves  to  any  of  their  coantrymen  ^ere^ 
though  foine  of  them  were,  of  their  moft  in- 
timate acquaintance.  This  proceeding  v^iks 
fo  contrary  to  their  natural  difpofitions»  and 
to  their  praftice  in  all  the  other  places  of 
their  travels,  that  it  cannot  fail  to  raife  fnfpi- 
dons  of  their  defigns  at  that  period. 

Thus  Ihave  taken  a  review  of  Lady  Janets 
tranfadions  from  her  arrival  at  Rheims  in 
May,  and  during  her  refidence  at  Paris,  and 
till  her  return  to  Rheims  about  the  middle 
of  Auguft  1748,  as  they  have  been  fct  forth 
by  the  moft  unexceptionable  witnefics  for  the 
defender,  Sir  John  Stewart  and  Mrfr  Hcwit, 
atnd  I  muft  acknowledge,  that  the  ftory,  even 
as  told  by  them,  can,  by  the  common  rules 
of  judging  of  evidence,  gain  no  credit  from 
me.  I  have  tried  every  circumftancej  but 
every  circumftance  is  full  of  fufpicion.  The 
ground  is  every  where  fo  hollow  and  un- 

foundy 
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{/ootids  that  I  cannot  find  a  place  whereon  ta 
reft  a  foot.  So  that,  upon*  the  defendei^a 
own  plea,  I  flionld  have  litde  hefitatkm  to 
give  judgmentagamft  ^in. 

But,  when^  to  this  js  added  the  polkive 
prooft  brought  by  the  porfuers,  c<Hividion 
becomes  compleat.    The  firft  of  thefe  I  Iball 
mention,  is,  the  evidence  ariiing  fi^em  the 
houfehold-books  of  Godefroy,  fupportedby 
the  clear  and  poiitive  teftim<M^ies  of  Qode* 
froy  ind  his  wife.     It  is  an  agreed  point; 
that  Sir  John,  Lady  Jane,  and  Mrs  Hewitt  ar« 
rived  at  Godefroy's  upon  the  4th  of  July. 
Accordingly,  we  find  in  Godefiroy^s  houfo* 
hold-book^  an  artidorinferted  of  that  dat^ 
which  .can  be  applied  only  to  Sir  John  and 
diefe  two  ladies.    This  account  is  regularly 
and  daily  continued  from  the  4th  to  the  13th 
tf  July  inclufive:    Whence  it  is  clear,  that 
dus  company  mufi  have  remained  conflantly 
in  Godefroy's  houfe  till  the  14th  of  July. 
ThiSi  book  being  written  evidence,  honeftly 
and  fiurly  made  out  when  the  traniadions 
happened,  can  be  liable  to  no  fufpicion,  and 
cannot  lie.  And,  in  confirmation  of  the  book, 
wc  have  the  pofitive  evidence  of  Godefroy 
and  hu  wife,  depoiing  to  their  remembrance 
of  Sir  John  and  the  two  ladies,  to  the  accu- 
racy 
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racy  of  his  books,  and  to  many  other  corro^ 
borating  circumllances. 

This  pointed  and  pofitive  cvideiice  at  once 
contradids  and  deftroys  the  tale  told  by  Sir 
John  and  Mrs  Hewit,  of  their  removal  from 
Godefroy's  to  Le  Bnin's  upon  the  8th  of  July, 
and.  of  Lady  Jane's  deliv^y  there  upon  the 
loth.  It  has  been  before  obferved,  how  fu- 
fpicious  that  ftory  was  in  itfelf,  and  that  no 
fuch  houfe  as  Le  Brun's  could  be  inveftigated* 
Here  we  have  a  direft  proof  of  its  falfehood. 
Lady  Jane  was  not  at  Le  Brun's  upon  the 
loth  of  July;  (he  then  refided  at  Godefroy's; 
and  as  it  is  certain  there  was  no  delivery,  nor 
appearance,  nor  hint  of  it  at  Godefroy's,  the 
confequence  is  unavoidable,  that  Lady  Jane 
could  not  poffibly  be  delivered  upon  the  loth 
of  July;  which  at  once  unhinges  the  whole, 
ftory  of  the  birth. 

The  defender's  counfel  have  done  great 
honour  to  this  weighty  evidence  of  Gode- 
froy's  books,  and  plainly  difcovered  the  pref- 
fure  they  felt  from  it,  by  exerting  all  their  in- 
genuity in  cavilling  at  the  depofitions  of 
Godefroy  and  his  wife,  and  in  attempting  to 
difcover  miftakes  and  inaccuracies  in  their 
books.  But,  notwithftanding  all  their  efforts, 
the  teftimonies  of  Godefroy  and  his  wife, 

fupported 
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fiipported  by  their  books,  and  their  books 
fupported  by  their  tefiimonies,  muft  remain 
2  piece  of  evidence  too  folid  to  be  dcftroyed 
or  Ihaken  by  the  flimfy  attacks  of  over-nice 
and  unfatisfadory  criticifm.  The  characters  of 
Godefroy  and  his  i^ife  have  always  been  fair 
and  unimpeachcd.    Why  then  are  they  to  be 
fiifpeded  of  falfehood  ?  And  the  houihold* 
book,    upon  which  the   defender's  counfel 
made  a  feparate  and  diftincl  attack*  did,  by 
the  accurate  inveftig^tion  which  that  attack 
provoked  the  pyrfuers  to  make,  fliine  out  in 
a  light  more  fatisfaftory  and  more  authentic 
than  could  at  firft  have  been  expeded    What 
folid  reafon  then  can    be  given  for  witli- 
holdiug .  credit  from  the  ^videnqe  Of  Gode* 
hoy  and  hi3 books;  efpecially, as  they  eftabliih 
fafts  which  are  not  cont;radicted  by  any  con- 
trary evidence  ?  Had  the  defender  brought 
any  probable  evidence  that  Lady  Jane  remo* 
▼cdfrpm  Godefroy's  upon  the  8th  of  July, 
and  had  been  delivered  in  Le  Brun's  upon  the 
loth,  there  might  have  been  room  for  canvaf- 
fing  and  weighing    the  oppoiing  evidence. 
But,  when  no  fuch  contradiftory  proof  is 
brought,  and  where  there  is  no  trace  of  a 
Lc  Brun's  where  Lady  Jane  could  be  deliver- 
ed, Why  fliould'I  rcfufe  my  affent  to  the  e- 

videncq 
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^dehce  of  Godefroy  ?  Here  I  have,  for  obvi- 
ous reafoQS,  thrown  a&de  the  ftdify  told  by 
Sir   John   and  Mrs  ^ewit.    It  is  a  period 
vherem  they  ought  naturally  to  have  been 
jfbpported   by   the   flrongeft  collateral  evi- 
dence ;  and  yet,  in  this  period,  they  itxt  dt* 
fiitute  of  ail  aid  and  afliftance^  and  reft  fok- 
fy  upon  their  ifje  dixit. ^    To  thofe  who  can  be 
latisfied  with  that  fort  t>f  evidence,  this  muft 
indeed  aj^eat  a  clear  caufe  for  the  defender. 
The  a£  ftiH  remains  a  period  vi  four  t>r  five 
days  from  the  14th  of  July,  when  they  kit 
Godefioy's,  tiH  the  iSth  or  ipth^  when  they^ 
isame  to  refide  at  MicheO^  \^erein  Lady 
Jane  hsA  not  been  trkced    It  is  evident,  how«- 
ever,  from  the  nattut  of  the  thing,   that  in 
t^t  Ihoit  ipace,  (he  could  not  have  had  a  de«r 
livery,  and  have  been  k^  well  recovered  afe 
jhe  appeared  to  be  when  ihe  came  to  Mi« 
cjidl's.  What  was  the  occupation  of  Sir  John 
and  Lady  Jane  during  this  dark  period,  muft 
be  extrafted  from  the  nature  of  the  thing; 
and  from  the  proof.    Every  fed  and  circUm* 
ftance  has  ihowed  the  impoffibility  bf  a  red 
delivery ;  and  therefore  that  fuppofidon  muft 
be  laid  out  of  the  queftion.    Let  us  nfext  try 
how  far  the  circumfiinces  of  this  phiod  will 
(:orxeippnd  with  an  impofture^  and  a  plan  of 

introducing 
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intnxlucing  fuppbfititious  children.  In  this 
view  it  Was  impoflible  that  Lady  Jane  could 
thiflk  of  removing  from  Godefroy's,  where 
there  was  no  appearance  of  either  pregnancy 
or  delivery,  directly  to  MicheU's,  where  flie 
affamed  the  charader  bf  a  Lady  juft  recover- 
ed from  child-bdd^  and  the  itiother  of  a  child 
fome  weeks  old.  This  wduld  have  hazarded 
a  direA  and  immediate  detection.  Some 
time,  therefore,  behoved  to  interve^n,  and 
ibme  dark  and  fecret  place  mud  be  fallen  up-* 
on  to  baffle  all  inquiries,  before  fhe  coUld  ven- 
ture to  appear  in  Michell's  in  the  condition 
ihedid 

It  has  been  aiked.  How  Lady  Jane 
could,  in  this  ihort  time,  pick  up  the  child 
that  flie  brought  to  Michell's  ?  I  ihould  not 
think  myfelf  bound  to  give  a  pofitive  an- 
fwer  to  this  queftion ;  becaufe  it  is  enough  to 
me,  that  I  am  fatisfied  the  child  was  not  the 
child  bf  Lady  Jane.  But  even  here  the  proof 
has  not  left  us  in  the  dark  i  for  it  clearly 
points  out,  not  only  that  a  child  might  have 
been  procured  in  that  time,  but  that  a  child, 
every  way  correfporiding  to  the  child  of  La- 
dy Jane,  aftually  was  picked  up  in  that  very 
period,  I  will  nOt  trouble  your  Lordfhips 
>^ith  a  minute  inveftigation  of  the  proofs  re- 
X  lating 
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hting  to  the  enlevement  of  Mignon's  child^ 
It  \b  clear  beyond  difpnte,  that  at  this  very 
time,  the  infant  fon  of  Mignon,  of  three 
weeks  old,  was,  under  fair  pretences,  carried 
oflTfrom  his  parents  by  a  gentleman  and  a  la- 
dy, foreigners ;  the  gentleman,  by  the  defcrip- 
tion  of  the  witneffes,  not  a  little  refembling 
Sir  John  Stewart.  Here  then  is  proved  the 
fjoffibility  of  a  child's  being  picked  up  in  the 
time  when  Sir  John  and  Lady  Jane  w? re  in 
hiding ;  not  to  fay  the  probability  of  this  be- 
ing the  very  child  which  Lady  Jane  put  upon 
the  world  as  her  own. 

How  like  ta  a  child  picked  up  in  this  man- 
ner was  the  child  which  Lady  Jane  brought  to 
Micheirs  ?  It  had  the  appearance  of  a  childj 
three  weeks  old,  and  was  attended  by  a  drab| 
haftily  picked  off  the  ftreets,  to  ferve  a  fud- 
den  emergency,  who  aded  the  part  of  a 
nurfe,  but  without  thateffential  requifite,  milk 
in  her  breafts.  Mrs  Hewit,  indeed,  has  at- 
tempted to  excuie  this  extraordinary  appear- 
ance of  the  nurfe,  by  faying,  that  Lady  Jane 
would  not  befpeak  a  nurfe  before  her  delive- 
ry, left  flie  ffiould  have  a  deald  child ;  and  that 
the  child  was  at  firft  unlucky  in  his  nurfes. 
But  this  is  too  thin  a  difguife.  What  mo- 
ther was  ever  furc  flie  was  to  bring  forth  a 

living 
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Ifvuig  child  ?  and  y^et.  What  mother  ever  nc- 
gkStzd  to  provide  a  nurfe  ?  Beiides,  if  Lady 
Jant  was  ©ot  certain  of  bringing  forth  a 
living  child.  Why  did  fee  provide  child- 
bed lipen  at  Rheims,  and  yet  neglcft  to  pro- 
vide a  nurfe  at  Pa.ris  ?  Thefe  things  do  not 
agree.  And  furcly,  it  was  a  hard  fate,  if 
in  ten  days,  they  could  not  find  out  a  bet- 
ter nurfe  for  the  child  than  that  one  who  firft 
made  her  appearance  at  Micheirs.  Madame 
Micfaell,  in  an  hox^s  time, '  found  out  Ma- 
dame Favj::e,  an  excellent  nurfe. 

Th£  enlevement  of  Mignon's  child  leads 
one  to  purfue  the  hiftory  of  Sholto,  the  fe- 
cond  fon.  I  have  ahready  taken  notice  of  . 
Lady  Jane's  negled,  or  rather  defer  tion  of  him 
from  the  moment  of  his  birth,  when  he  was 
given  over  to  La  Marr  in  a  dying  condition. 
As  fce  returned  to  Rheims  without  feeing  or 
inquiring  after  him;  fo  fhe  continued  at 
Rheims  above  a  year  longer  without  getting 
any  intelligence  of  him ;  for,  all  the  pretend- 
ed correfpondence  with  La  Marr  about  him 
is  clearly  difproved  by  the  palpable  forgery 
and  falfehood  of  thefe  letters  from  La  Marr.  It 
is  impo0ible  to  perfuade  any  one  endowed  with 
tlie  fkisilleft  fliare  of  the  common  fentiments 
of  humanity,  that  Lady  Jane  could  thus  a- 
bandon  her  real  offspring.    How  fee  came  at 

laft 
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laft  to  get  pofleffion  of  a  fecond  boy,  may  be 
gathered  from  her  fecond  remarkable  jour- 
ny  to  Paris  in  November  1749,  and  from  the 
incidents  of  that  period  as  they^  appear  in  e- 
vid^ncc. 

In  November  1 749,  the  three  confederates. 
Sir  John,  Lady  Jane,  and  Mrs  Hewit,  give  out, 
that  they  were  to  go  to  Paris  tp  bring  home 
Sholto.  There  was  no  hazard  in  this  avowal. 
For,  if  they  found  a  boy  proper  for  their  puv- 
pofe,  it  was  well.  If  not,  the  death  of  Shol- 
to, an  event  for  which  all  their  friends  wete 
.  prepared,  by  the  conftant  reprefentation  they 
gave  of  his  weak  puny  condition,  would  have 
jnade  every  thing  eafy.  They  got  the  ufe  of 
Mr  Rutlidge's  carriage  to  perform  this  jour- 
piey.  But  in  this  expedition,  as  in  the  for- 
mer, eyery  thing  ipuft  be  dark,  myfterious, 
and  concealed.  Their  coachman  muft  not 
know  where  they  put  up  in  Paris ;  that  might 
be  a  nj^an  of  tracing  them.  Therefore  they 
ftopt  at  an  inn,  without  the  barrier  of  Paris, 
left  their  carriage  there,  with  an  injunction  to 
the  coachman,  to  wait  till  they  fhould  return 
and  take  him  up;  and  they  went  into  town  jii 
a  hackney-coach.  Here  they  remained  for 
pght  or  nine  days;  and  having  got  their 

•      chilJ, 
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duld,  as  tbefy  fay ;  but  whether  from  La  Marr 
or  the  nurfei  Sir  John  and  Mrt  Hewit  are 
not  at  one;  they,  withofu^t  feeing  or  inquir- 
ing after  zAj  of  their  acquaintance,  take  up 
their  carriage  where  they  left  it,  and  return 
to  flheiois  exulting  in  their  fuccefs.  Such 
is  ticir  ftory.  But  how  is  it  fupported  ?  Juft 
in  the  fame  manner,  and  not  a  whit  better, 
than  the  great  event  of  the  delivery  at  Le 
Bran's.  Nothing  but  their  own  affcrtion. 
When  one  defires  the  fatisfaftion  of  fome  col- 
lateral circumftances,  and  inquires  what  part 
of  Pirisi  what  hotel  did  they  put  up  at  ?  or 
what  fort)  and  how  many  were  the  people  in 
thehoufe?  hi:  meets  with  the  fame  negative 
anfver  as  formerly :  They  know  nothing  at 
all  of  the  matter.  Every  thing  of  that  kind 
has  efcaped  their  memory. 

WiLi.  not  all  this  myftery  and  intention 
to  flmt  out  the  light,  naturally  incline  one  to 
caft  his  eye^  on  fome  other  tranfadions  of  this 
period  that  have  been  difcovered  ?  Who  can 
abftaia  Aronl  reflc^ng  upon  the  enlevement 
of  Sanry's  child,  which  is  proved  to  have 
happoied  juft  about  die  time  of  this  journey 
to  Paris  ?  The  perfons  who  carried  off  this 
dtitd,  wa%  a  gentleman  and  two  ladies,  fo- 
m^tmp  as  in  the  cafe  of  Mignon,    They  in* 

quired 
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quired  for  a  young  malc-chUd }  and  after  view- 
ing fcveral,  at  laft  made  choice  of  a  boy  i8 
months  old,  and  of  a  delicate  make.  The  di- 
verfity  of  fize  and  ftrength  of.  children  at  that 
age,  would  eafily  make  fuch  a  child  pafs  for 
one  of  id  months,  and  thus  coincide  with  the 
delivery  in  July  1748.  They  got  poffeffion 
of  the  child  by  charitable  pretcnp^s,  but  car- 
ried him  oflF  next  day,  witho^it  the  know- 
ledge of  his  parents ;  and  he  wis  never  more 
heard  of. 

The  coincidence  of  thefe  two  enlevements 
with  the  hiftory  of  Lady  Jane's  two  fons, 
the  one  an  infant  of  three  weeks  old,  car* 
riey  oflF  in  July  1748,  the  other  a  boy  of 
eighteen  months,  carried  off  in  November 
1749,  and  the  rarity  of  fuch  accidents  at  Pa- 
ris; (for,  by  the  defender's  attempt  to  prove 
the  contrary,  it  is  manifeft,  that  no  fuch  en- 
levements had  happened  at  Paris  for  many 
years  before  and  fince  that  time) ;  muft  appear 
very  extraordinary,  not  to  fay  miraculous,  e- 
ven  to  thofe  who  are  inclined  to  give  credit  to 
Sir  John  and  Mrs  Hewit's  account.  But  what 
effed  muft  it  have  upon  thofe  who  fee  fo  ma- 
ny other  grounds  of  fufpicion? 

The  laft  piece  of  pofitive  evidence  upon 
the  part  of  the  purfuers  which  I  fhall  take 

notice 
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notice  of,  is  the  forged  letters  from  La 
Marr :  Thefe  letters  were  indeed  firft  pro- 
duced in  the  fervicc  as  evidence  for  the  de- 
fender. They  were  found  in  Lady  Jane's 
iboDg  box  after  her  death,  and  acknowlei^ 
ged  by  Sir  John.  But,  upon  the  palpable  dif- 
covery  that  was  made  of  their  falfehood  and 
forgery,  the  defender  faw  it  was  full  time  to 
defert  them.  This  very  circumftance  brings 
them  over  to  the  other  fide  as  a  part  of  the 
pofitive  evidence  of  the  purfucrs.  For  furc- 
\j  nothing  can  tend  more  to  the  detection  of 
in  impofture,  than  to  fliow,  that  the  fupports 
upon  which  it  chiefly  depended,  are  falfc  and 
fabricated*  It  is  impolllble  to  paliatc  fo  clear 
a  proof  of  deceit  under  the  gentle  name  of 
a  pia  frauf.  I  deteft  all  fraud  as  impious 
and  wicked;  nor  can  I  eafily  be  convinced  of 
the  truth  and  honcfty  of  a  caufe  where  fuch* 
impofitions  become  necelTary  to  its  gaining 
credit 

Thus  havelftated  the  circumftances  upon 
Hich  I  have  chiefly  fixed  my  opinion.  It 
^vould  be  improper  for  me  to  encroach  fur* 
thcr  upon  your  time,  by  taking  particular 
notice  of  all  the  arguments  that  have  been 
urged  for  the  defender.    I  fliall  beg  leave  juft 

to  touch  a  few  of  them. 

Much 
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Much  have  I  heard  of  the  Louis  Pierre  Dc- 
lamarre,  whom  the  defender  would  now  fet 
up  as  the  accoucheur  of  Lady  Jane^  in  oppofi' 
tlon  to  the  Pier  la  Marr,  fo  ftrongly  aflerted, 
and  fo  particularly  dcfcribed  by  Sir  John 
Stewart;  and  that  upon  no  better  autliority 
than  the  ftory  told  by  Menager,  a  perfon  of 
no  name  or  reputation.  The  incredibility 
and  inconclufiveriefs  of  that  evidence  has  al- 
ready been  pointed  out  from  the  chain  One 
thing  is  manifeft,  that  Menager's  account  is  a 
direft  pointed  cOntradiAion  of  all  the  dr- 
cumftantial  hiftory  given  by  Sir  John  Stew- 
art of  his  Pier  la  Marr.  I  cannot  help  deplo-' 
ring  the  hard  fate  of  the  defender,  who  is 
reduced  to  the  cruel  diletoma  of  taking  re- 
fuge under  fuch  an  evidence  as  that  of  Me* 
nager,  at  the  expence  of  declaring  to  the 
World,  that  his  father,  in  this  material  dr- 
cumftance  of  his  own  birth,  deferves  no  faith 
or  credits  This  is  a  defperate  iituation  in- 
deed! 

I  did  not  eipedi:  to  hear  fo  much  weight 
laid  upon  the  pregnancy  of  Lady  Jane.  It 
has  been  pufhed  fo  far,  as  to  be  held  a  con^ 
clufive  evidence  of  the  delivery*  I  will  not 
enter  upon  the  proofs  of  this  pregnancy,  nor 
difpute,  that  Lady  Jane  appeared  to  many 

as 
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as  a  woman  in  that  condition;  only  I  muft 
obfeire,  that  in  this,  as  in  all  other  parts 
of  their  evidence,  Mrs  Hewit  and  Ifobel 
Walker  have  fliot  beyond  the  mark;  and  by 
(wearing,  that  Lady  Jane  was  fo  extremely 
bulky  and  unweildy,  have  expofcd  themTelves 
to  be  contradided  by  all  the  other  obfervers. 
How  eafy  was  it,  and  how  little  artifice  did 
it  require  in  Lady  Jane^  after  flie  had  decla- 
red her  marriage,  and  after  the  figaificant 
vhiipering  of  her  i^aids  to  every  body  they 
met,  to  perfoade  thofe  that  faw  her  in  fo«- 
rdgn  parts,  that  fliei  was  with  child.  They 
could  have  fio  fufpicions;  efpecially,  as  ihe 
vas  always  taken,  by  her  looks,  to  b?  ten 
years  younger  than  flie  really  was.  But  I 
muft  rejeft  the  confequence  that  has  been 
drawn  from  thefe  appearances.  It  is  faid, 
that,  as  the  pregnancy  is  proved,  the  delivery 
muft  be  prefumed  as  a  neceffary  confequence. 
I  cannot  aflent  to  this.  Had  the  propofition 
been  inverted,  and  if  it  could  have  been  faid, 
that  the  delivery  had  been  proved,  therefore 
an  antecedent  pregnancy  muft  be  prefumed,, 
I  could  have  underftood  it,  And  indeed,  had 
they  proved  a  delivery,  I  would  have  fuppo- 
fcd  the  pregnancy  without  evidence.  But 
the  other  argument  I  think  a  falfe  one ;  be* 
y  caufc 
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caufe  thofe  fkilled  in  the  profeffion  of  phyfic 
have  declaredp  that  all  the  fymptoms  of  preg^ 
nancy  arc  fallible,  and  that  there  is  no  other 
criterion  of  a  real  pregnancy,  but  a  fubfequent 
delivery.  Where  is  that  proof  of  a  preg'^ 
nancy  in  this  cafe?  Befides,  does  notcomnion 
experience,  hiftory,  and  our  law-books,  in^ 
form  us,  how  eafy  and  how  frequent  the  ii- 
mulation  of  pregnancy  has  been  ?  As  a  real 
delivery  is  ever  uihered  in  by  a  preceeding 
pregnancy,  fo  a  feigned  delivery  muft  ac- 
quire credit  from  a  Emulated  pregnancy. 
Fidtion  muit  always  hide  itfelf  upder  natural 
appearances*  In  the  feveral  inftances  laid  be- 
fore us  of  the  crifne  of  fufpofitio  partus^  the 
appearance  of  pregnancy  was  ftill  afliimed 
to  give  credit  to  the  delivery.  And  who  will 
fuppofe,  that  Lady  Jane  was  lefs  acute  than 
the  ladies  of  high  rank  who  have  trode  ber 
fore  her  in  the  faoie  path  i 

TfiKRORs  have  been  hung  oiiti  and  imagi- 
nary dangers  to  the  fiate  aqd  birthright  of 
the  people,  have  been  painted  as  refulting 
from  the  pprfuers  fuccefs  in  this  cayfe*  But 
thefe  are  merely  the  offspring  pf  fancy  an4 
invention.  It  is  morally  impoflible,  that,  ii^ 
a  true  honeft  birth,  fuch  a  total  want  of  uut 
fufp^ded  pofitiye  evidence  to  fupport  the  birtli 

fliQuW 


LORD    ALE  MO  ORE.       171 

fliould  coincide  with  fo  many  proofs  and  cir^ 
cumftances  to  contradid  it,  as  occurs  in  the 
aufe  before  us.  Innocence^  therefore,  has 
nothing  to  fear.  The  guilty  indeed  may  be 
alarmedi  But  it  is  for  that  purpofe,  that 
crimes  are  inveftigated  and  puniihed. 

The  affection  which  Lady  Jane  fo  remark* 
aUy  difplayed  towards  thefe  children,  after 
her  return  to  Britain,  has  been  made  a  to- 
pic of  declamation.  But,  for  my  pait,  I  can- 
not difcover  what  other  conduct  ihe  could 
confiftently  have  held,  fuppofing  the  chil-^ 
ditn  were  fiditious.  I  can  eaiily  account  for 
this  ihew  of  affedion,  whether  it  is  confider* 
ed  as  natural  or  artifidaL  0n  the  one  hand» 
Ihe  had  abfolutely  and  irreidoverably  deprived 
thefe  children  of  the  tender  care  and  fup- 
port  of  their  real  parents,  and  muft  have  been 
confidous,  that,  by  her  unjufUfiable  ad,  they 
became  totally  dependent  upon  her.  Jind, 
as  under  her  eye,  they  would  begin  to ,  lifp 
the  tender  words  of  pappa  and  man^mai  and 
wodd  touch  her  heart  with  all  the  tender 
endearments  and  affisdion  of  true  children. 
Lady  Jane  muft  have  been  devoid  of  all  ge- 
nerous and  tender  feelings,  had  not  a  recipro- 
cal afedion  been  kindled  in  her  breaft  to- 
wards thefe  poor  innocents.  Daily  expe- 
rience 
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rience  difcovers  equal  degrees  of  parental  af^ 
feftion  fiirred  up  in  the  hearts  of  nurfes,  and 
of  fuqh  as  have  had  the  care  and  tuition  of  the 
children  of  others  from  their  early  years. 
I  fhould  not  much  wonder,  therefore,  if  La* 
dy  Janets  love  of  thefe  children  had  been  ge- 
<iuine  and  unaffefted.  On  the  other  hand^ 
if  ihe  did  not  really  feel  thefe  emotions  which 
were  fo  natural,  her  behaviour  muft,  in  every 
refped,  have  been  the  fame  as  if  fhe  had  felt 
them.  This,  after  the  fieps  fhe  had  taken,^ 
became  not  a  matter  of  choice^  but  of  necefiity ; 
having  once  declared  to  the  world,  that  thefe 
were  her  children,  there  were  vefttgia  nulta  retrot* 
fum  \  fhe  behoved  to  carry  on  the  difguife  what<^ 
ever  it  might  coft.  She  could  not  remit  her  at- 
tention in  any  one  article,  without  an  evident 
riik  of  detedion,  of,  infamy  to  herfelf  while 
alive,  and  of  reproach  to  her  memory  after 
death.  All  this.  Lady  Jane  was  too  wife 
not  to  forefee,  and  too  able  not  to  ad  her  part 
to  perfeftion. 

The  charaders  of  Lady  Jane  and  Sir  John 
have  been  much  infifted  on.  Their  charac- 
ters !  But  they  are  both  dead.  They  have 
been  joined  together  as  equal  in  this  refped^ 
and  1  fhall  not  feparate  them.    No  body  who 

knew 
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bcw  them  intimately,  can  be  at  any  lofs  to 
pay  the^regard  due  to  this  circumftance* 

I  cannot  conclude,  notwithftanding  all 
1  have  faid,  without  teftifying  the  warmth  of 
my  feeling  for  the  young  gentleman  the  de- 
fender. He  is  brought  into  1  mbft  unhappy 
fituation,  not  from  any  fault  of  his  own,  but 
by  the  folly  and  imprudence  of  others.  - 1  re- 
rejoice  at  the  good  fortune  he  has  had  in  the 
patronage  of  fome  eminent  and  worthy  per- 
fens.  I  kope»  whatever  may  be  the  event  of  this 
caufe,  his  merit  will  fecure  thefe,  and  increafc 
thdr  number.  But  fuch  tender  fentiments 
muft  have  no  effeft  with  me  in  the  character 
in  which  I  now  fpeak.  In  duty  to  myfelf,  to 
juftice,  and  to  my  country,  I  muft  give  my 
judgment  Iccording  to  the  didates  of  my 
heart;  and  I  am  of  opinion,  that  the  reafons 
forfcttingalide  the  fervice  of  the  defender  ar^ 
founded  in  law,  and  fufficiently  proved. 


LORD 
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MY  fentiments  in  this  caufe  to  perfeaiy 
coincide  with  thofe  of  my  brother 
who  has  juft  now  given  his  opinion,  that  I 
might  well  excufe  myfelf  from  faying  any 
thing  more,  than  barely  to  declare  my  affent 
io  the  conclufion,  by  giving  my  vote  for  fuf- 
taining  the  reafons  of  reduftion.  But  as 
this  caufe  is  of  great  importance  to  the  par- 
ties concerned,  and  has  excited  the  attention 
of  the  public  in  an  uncommon  degree,  I 
think  it  incumbent  upon  me  to  give  the  rea- 
fons of  the  opinion  I  have  formed,  upon  the 
inoft  attentive  confideration  of  the  proof  I 
was  capable  of-  I  do  not  however,  think 
it  neceffary  to  take  up  the  time  of  the  court 
with  entering  minutely  into  the  proof;  but 
fhall  confine  myfelf  to  fuch  particulars  as  ap- 
pear to  me  to  be  the  moft  material,  and 
which  chiefly  induce  me  to  be  of  opinion 
for  the  purfuers. 

The  queftion  in  iffue  is  not  a  point  oi 
law,  but  a  faft,  viz.  Is  the  defender  the  fon  of 

Lady  Jane  Douglas,  or,  is  he  not  ?  This  h& 

is 
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js  matter  of  proof;  and  it  is  upon  the  proof 
of  it  now  before  us  that  we  are  to  deter* 
mine.  It  requires  little  ikill  in  law  to  judge 
in  this  caufe:  Any  man  of  underftanding  and 
of  an  unprejudiced  mind,  is  capable  of  giving 
as  juft  adeciiion  as  the  moft  experienced  law*- 
yet.  Had  this  proof  now  before  us  been  ad- 
duced at  the  fervice  of  the  defendjsr»  the  ju« 
ry  then  impannelled  muft  have  decided  up- 
on it  We  now,  in  the  redudion  of  the  fet^ 
vice,  are  to  determine  as  the  great  jury  of  the 
aadon. 

It  is  fcarce  neceflary  to  fay  any  thing  up- 
on the  queftion,  cut  incumbit  probatio  f  for,  as 
it  was  incumbent  on  the  purfuers  to  prove 
their  condefcendence,  a  proof  was  alfo  necef- 
fary  on  the  part  of  the  defender.  He  might 
indeed  have  reded  his  plea  upon  the  proof 
brought  in  the  fervice ;  at  the  fame  time,  he 
was  at  liberty  to  bring  further  proof  in  fup- 
port  of  his  claim.  Accordingly,  a  proof  has 
been  adduced  by  both  parties,  the  import  of 
which  falls  now  to  be  coniidered. 

It  is  admitted,  that  the  acknowledgement 
of  parents,  and  even  habit  and  repute  are  not 
frobatio probata;  they  are  only  prafumptionesju* 
ris,  not  juris  et  dejure.  They  may  be  redar- 
gued by  contrary  evidence. 

As 
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As  this  is  the  firft  thing  that  occurs  in  catx^ 
fidering  the  proof,  I  mafi  beg  leave  to  £17  a 
few  words  upon  what  I  take  to  be  the  im- 
port and  meaning  of  iabit  and  repute^  in  que- 
;fi:ions  of  filiation.  As  to  the  acknowledge- 
^nent  of  the  parents>  and  what  eftefit  it  may 
have  in  the  preCent  queftion,  that  will  £all  to 
be  taken  notice  of  afterwards,  when  we  come 
•to  confider  the  accounts  given  by  them  of  the 
defender's  birth. 

In  common  cafes,  where  a  proof  of  filia- 
tion or  propinquity  is  neceflary,  as  it  is  on 
the  brieve  of  mortanceftry,  parole-evidence 
of  habit  and  refute  is  accounted  fufficient ;  and 
jufily  fo;  for  it  may  be,  and  fometimes  is,  the 
only  proof  that  can  be  brought.  But  then. 
What  do  the  witnefles  depofe  to  ?  It  is  to  pu« 
blic  notoriety,  to  univerfal,  uncontradiAed, 
and  common  fame.  If  there  is  no  public  no- 
toriety of  the  claimant's  birth,  no  cmmunis 
et  c(mfentiens  fama^  there  can  be  no  proof  of 
habit  and  repute.  I  have  £iid,  that  in  com- 
mon cafes,  a  proof  of  habit  and  repute  is  juftly 
deemed  fufficient;  for,  whep  a  birth  happens 
in  a  family,  it  is  not  concealed  and  made  a  fe- 
cretof;  on  the  contiary,  it  is  immediately 
notified  to  the  relations  and  friends  of  the 
parents;  the  child  is  preiented  to  and  ackaow* 

ledged 
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{edged  by  them;  and  upon ^ their  teftimony 
2nd  public  obfervation  habit  and  repute  is 
founded.  But  when  a  child  is  produced  to-the 
worid,  of  whofe  birth  there  is  no  public  noto* 
ricty,  where  there  is  no  communis  et  confentiens 
fama,  there  can  be  no  proof  of  habit  and  refute,. 
If  a  qu^ftion  of  filiation  arifes  in  fuch  a  cafe, 
it  muft  depend  entirely  upon  the  truth  or 
falfehood  of  the  account  given  by  the  fupr 
pofed  piMntSi  or  by  thofe  who  produce  the 
child,  how  it  is  to  be  decided.  The  acknow* 
ledgement  of  the  parents  is  not  of  itfelf  fu£r 
dent;  for,  as  by  their  refufal  to  own  a  child 
really  theirs,  they  cannot  depriv^e  him  of  his 
birth-fight,  neither  can  a  falfe  acknowledge* 
ment  c6afdr  a  right  where  there  is  none  by 
birth. 

Thb  agents  foi*  the  defender  feem  to  have 
been  fenfible  of  this ;  for  at  his  fervice  they 
did  not,  as  in  common  cafes,  reft  their  proof 
upon  habi^  and  refute^  but  brought  a  variety  of 
other  evidence,  both  parole  and  written,  to 
fupport  his  claim. 

The  defender  was  produced  to  the  world 
by  Sir  John  Stewart  and  Lady  Jane  Douglas  as 
their  fon;  but,  as  he  is  acknowledged  to  have 
been  bom  under  fuch  circumftances,  that  no 
friend,  no  relation,  no  acquaintance,  indeed, 
Z  that 
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that  no  perfon  whatever,  fa  far  a»  can  be  dif^ 
covered,  (MrsHewit  only  excepted),  wa»  privy 
to,  or  had  accels  tp  know  any  thing  of  thcf birth  » ; 
there  could  be  no  notoriety,  no  communis  et  con^ 
fentiens  fama :  His  filiation  depends  entirely  up* 
on  the  accounts  given  by  his  fuppofed  parents. 
Several  witneffes  indeed  have  depoferf, 
that  the  defender  was  habit  and  repute  the 
Yon  of  Lady  Jane  Douglas ;  and  that  they,  the 
witneffes,  believed  him  to  be  fo.     But  it  is  e- 
vident,  that  their  teftimonies   reft    entirely  : 
upon  the  accounts  given  by  Sir  John  and  La- 
dy Jane.     Oh  the  other  fide,  it  is  in  proof  by 
many  credible  witneffes,    that  the  defender 
Was  not  univerfally  acknowledged  to  be  the 
fon  of  Lady  Jane  Douglas  :  That,  fo  for  from 
there  '  eing  a  communis  et  confentiens  fama  of 
the  truth  of  his  birth,  there  were  doubts  and 
fuffficions  entertained  concerning  it,  which 
were  alnioft  cdcval  with  himfelf :  That  thefe 
doubts  and  fufpicions  were  early  innparted  to 
Sir  John  and  Lady  Jane;  and  in  particular, 
there    IS  clear   evidence,    that  the  Duke  of 
Douglas,  till  upon  the  eve  of  his  death,  ne- 
ver   acknowledged  the  defender  as   his    C* 
ftef's  fon ;  nor  did  he  ever  admit  him  into  his 
prefence. 

Ls 
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Ik  confidering  this  caufe,  therefore,  I  think 
that  babii  and  repute  is  out  of  the  queftion ; 
the  defender  was  not.  poffeffed  of  fuch  habit 
end  repute  as  could  fupport  his  filiation,  with- 
out farther  evidence. 

A  variety  of  proof  hajB  accordingly  been 
brought  by  the  defender,  in  order  to  Ihow, , 
imoy  That  Lady  Jane  Douglas,  though  in  tlic 
fifdedi  year  of  her  age,  was  capable  of  having 
children;  2 A,  That  flie  was  achially  preg* 
Hint  previous  to  the  time  aiEigned  for  her 
delivery ;  and,  3/1V,  That  Ihe  was  achially  de- 
livered of  the  defender  and  his  twin-brother 
upon  the  loth  day  of  July  1748. 

As  to  the  •firfl  of  thefe  articles,  I  fhall  fay 
very  little;  as,  indeed,  I  can  hardly  think 
it  z  matter  of  proof.  Though  it  be  not  im- 
poflible,  that  a  woman  at  the  age  of  fifty 
may  bear  a  child ;  yet,  in  the  common  courft 
of  nature,  it  is  very  unufual,  confequently 
highly  improbable :  And  I  cannot  afl'ent  to 
the  propofition,  that '  if  flie  was  capable  of 
having  children ;  ergo,  why  not  have  them  i 
i  pojfe  ad  ejfe  non  valet  ccnfequentia.  At  any 
rate,  the  extreme  rarity  of  fuch  an  event 
happening  would  naturally  put  a  woman; 
who  found  herfelf  in  thofe  circumftances^ 
upon  her  ^ard,  and  induce  her  to  behave 

in 
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in  fuch  a  manner  as  to  obviate  eveiy  poiQ* 
bility  of  a  doubt ;  whereas,  in  this  cafe,  the 
behaviour  of  Lady  Jane  was  quite  tl»c  revcrfe, 
full  of  myftery  and  conceaUnent. 

Gii£AT  weight  has  been  laid  upon  the  fe-r 
cond  article  of  the  defender's  proof,  that 
Lady  Jane  was  pregnant  previous  to  the  time 
aligned  for  her  delivery  j  from  which  it  is 
inferred,  that  ihe  muft  either  have  bom  4 
child  or  mifcarried,  which  laft  is  not  pretend* 
ed  to  have  happened. 

Several  witnefies  have  (^epofed,  that  Lady 
Jane  had  tq  (hefu  the  appearance  of  being 
with  child ;  and  that  they  believed  her  to  be 
fo,  Mrs  yralker  and  Mrs  Hewit,  in  parti- 
cular, have  fwom  pointedly  to  this ;  the  one 
has  faid,  that,  in  the  fcventh  pionth,  ihe  was 
fo  unwieldy  that  ^e  could  not  go  to  bed 
!Krithout  affiftance ;  and  that  ihe  never  faw  a 
woman  with  child  bigger:  The  other  fays, 
that  Lady  Jane,  in  thi}  eighth  month,  was  fo 
^emsukably  big,  that  every  body  thought  her 
with  twins.  That  this  defcription  muft  be 
highly  exaggerated,  is  evident  from  the  ac- 
counts given  by  other  witnefies,  who  had 
pccafipn  to  fee  Lady  Jane  at  the  time,  and 
pxpjrefsly  depofe,  they  took  no  notice  of  her 
pregnancy,  till  they  were  told  of  it  Ih^ 
^'  •         *  '  two 
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two  landladies  where  ihe  lodged,  Madami^ 
gcholl,  aiwi  Madame  Gillefen,  lijcewife  J^dy. 
Wigton,  ajrc  of  fhi5  nunjber}  at  tte  (amf 
time,  all  tjie  witneffes  agree  as  to  the  very  xxnr 
Tifual  drefs  wljich  lf3Ldy  Jane  conftantly  wor^ 
^ven  in  her  room* 

If  the  inference  made  by  the  defender  net 
jccllarily  followed  from  this  proof  of  preg- 
nancy, there  cm^d  be  nothing  qaore  to  iayj 
he  muft  prevail.  But,  in  my  opinion,  the 
confequence  do^  not  nece^ily  follow :  If  a 
woman  ha$  born  ^  child,  there  muft  have 
been  an  antecedent  pregnancy ;  but  before 
the  truth  of  the  converfe  of  this  propbfition 
can  be  admitted,  it  is  abfqlutely  neceflary  to 
maintain,  that  rvery  appearance  of  pregnan* 
cy.  Or  what  a  witnefs  takes  to  be  fo,  is  real, 
and  that  the  perfon  who  has  fuch  appear- 
ance  is  truly  with  child.  That,  I  believe,  will 
not  be  laid ;  even  where  there  is  no  deceit, 
^  woman  may  have  every  appearance,  nay, 
inoft  of  the  fyqiptoms  ufually  attending  a  real 
pregnancy,  and  yet  not  be  with  child.  It  is 
well  known,  that  many,  even  the  moft  ex- 
perienced perfons,  Iiave  been  deceived  in  this 
rdfpect  The  amount  therefore  of  all  this 
proof  of  Lady  Jane's  pregnancy,  is  no  inca^ 
flian  the  opinion  of  (hf  witnefies,  who  only 

^eoofe 
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depofe  to  appearances,  which,  whether  real 
or  affeAed,  they  had  no  accefs  to  know.  Ag 
to  tile  evidence  of  Mrs  Hewit  and  Mrs  Wal- 
j  ker,  I  own  I  can  give  no  credit  to  their  tcfti- 
mony  in  this  matter,  as  it  will  appear,  in 
confidering  the  reft  of  the  proof,  that  they 
deferve  none  in  any  other  article. 

As,  therefore,  the  whole  of  this  proof  of 
Lady  Jane's  pregnancy  (fuppofe  even  Mrs 
Hewit  and  Mrs  Walker  to  be  credible  witnef- 
fes)  amounts  to  no  more  than  opinion  ;  when 
the  conduA  and  behaviour  of  Lady  Jane  is 
coniidered,  there  can  remain  little  doubt^ 
indeed,  there  renmins  none  with  me,  that 
there  was  no  real  pregnancy  in  the  cafe.  Her 
condud  and  behaviour  were  utterly  incour 
fiftent  with  htv  being  ^^ally  w|th  child.  ,  In 
February  1 748,  when  ihe  muft  have  been  far 
advanced  in  the  fifth  month,  ihe  had  not  the 
appearance  pf  being  with  chil^ ; ,  fo  far  from 
that^  Ihe  th^n  denied  her.  marriage  to  Lady 
Katherin.e  Wemyf$»  and  complained  of  the 
report,  as  an  injury;  an4  Lady  Katherine, 
who  ha4  accefe  to  fee  and  cqnverfc  with 
her  every  day,  believed  her.  If  we  look 
into  Mrs  Walker's  oath,  where  flie  depor 
fes  to  the  coavcrfation  (he  had  with  Mr? 
Tcwis,    prior   to  this  period,    liady     Jane 

muft 
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muft  Kave  known,  that  fli6  was  ttcn  with 
child ;  and,  if  thefe  converfations  were  true, 
it  is  incredible,  that  Lady  Jane  could  have 
behaved  in  the  manner  flie  did  to  Lady  Ka* 
thcrine  Wemyfs. 

In  the  month  of  April,  when  the  marriage 
was  made  known  to  the  Duke  of  Douglas,  and 
that  it  \<ras  likely  to  ptove  fruitful,    What 
was  Lady  Jane's  conduft  then  ?  She  is  faid  to 
have  been  fickly  arid  ailing,  when  flie  found 
hcrfelf  to  be   with  child.     Did  flie  confult 
with  any  phyfician,  furgecn,  or   midwife? 
Were  any  preparations  made  for  her  delivery  ? 
No :  Mrs  Tewis  indeed,  who  feems  to  havd 
been  much  in  Lady  Jane's  confidence,  is  ad-^ 
Tifedwith;  and,  by  her  means,  an  applica- 
tion is  made  tb  Count  Salm,  for  the  ufe  of 
the  caftle   of  Bedbur  in  the  neighbourhood, 
where  it  was  thought  (he  might  lie  in  mord 
commodioufly  than  at  Aix-la-Chappelle.  Buti 
inftcad  of  wairing  for  his  anfwer,  they  leave 
Aix-la-Chappelle  in  an  abrupt  manner,  and 
fet  out  on  a  long  and  tedious  jotirney.    Is 
this  a  conduft  that  any  woman  in  the  eighth 
month  of  her  pregnancy  would  have  had? 
Lady  Jane,  if  fhe  did  not  chufe  to  lie  in  at 
Aix-Ia-Chappelle,^  had  the  oflFer  of  the  caftle 
tf  Bedbur,  where  fhc  could  be  well  accom- 
modated. 
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ihodated^  and  where  ihe  coald  be  vifited  by 
her  friends  and  acquaintance.  If  flie  wad 
to  move,  therefore,  to  any  other  place,  ic 
was  natural  to  think  ihe  would  come  to  Bri<^ 
tain.  At  any  rate,  as  we  have  it  from 
herfelf,  that  her  view  in  marrying  was  to 
give  an  heir  to  the  noble  family  of  Douglas, 
Ihe  ought  not  to  have  retired  to  a  corner  to 
be  delivered.  She  knew,  that  fhe  did  not 
fland  on  good  terms  with  her  brother,  and 
that  every  imprudent  ftcp  ihe  could  take 
might  be  interpreted  to  her  difadvantage« 
But  every  confideration,  both  of  convenience, 
fafety,  and  prudence,  is  negledted;  and  a 
journey  to  Rheims  undertaken.  The  rea* 
fons  given  for  this  are,  the  expcncc  of  Aix, 
on  account  of  the  congrefs,  and  that  there 
was  no  proper  help  to  be  had  there.  Neither 
of  which  reafons  are  true ;  for  there  were  le- 
verallkilfull  pcrfons  to  be  had  there;  and, 
if  Aix  was  become  more  expenfive  (though 
the  landlady  fwears  {he  did  not  raife  the  r^ht 
of  her  lodgings  on  account  of  the  congrefs, 
which  was  begun  long  before  this  period), 
file  might  have  lain  in  at  Bcdbur  at  no  ex- 
pence  ;  befides,  the  journey  was  an  unneccf- 
fary  expence,  more  than  the  addition  of  ftay- 
ing  at  Ai?L  could  be.    As  for  the  reafons  gi* 

ven 
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ten  by  Lady  jane  to  her  friends  here  in  Bri* 
tain,  that  fhc  intended  to  go  to  Geneva  of 
Switzerland  on  accoufit  of  religion,  and  fof* 
cheapnefs;  thcfe  are  affefted  indeed,  and  feem 
cilculated  to  make  them  believe  flie  was  ta- 
ken Ihort  at  Rheims  contrary  to  expectation. 
1  cannot  help  here  obferving,  that  the  zeal  Lady 
JancexpreffeS  fortheproteftant  religion  has  aft 
odd  appearance,  when  contrafted  with  the  o- 
ther  parts  of  her  conduct,  both  while  at  Aiff- 
la-Chappelle,  and  at  Rheims. 

What  happened  on  the  journey  is  of  little 
moment,  tho'  there  are  feveral  inconfiftencies 
in  the  account  given  of  it  j  and  the  ftory  told 
by  Mrs  Walkef  of  Lady  Jane's  illnefs,  and 
being  likely  to  mifcarry  at  Rhetel,  I  think  dif- 
proved  by  the  oath  of  the  gentleman  who 
travelled  with  them  from  Charleville. 

It  is  in  proof  that  they  arrived  at  Rheims 
on  the  fixth  or  feventh  June;-  they  ftay 
there  near  a  month  moft  unneceffarily,  if  they 
intended  to  proceed  further.  And,  upon  the 
id  of  July,  when  within  eight  days  of  her 
delivery,  does  Lady  Jane  Douglas  fet  out  in 
the  ftage-coach  for  Paris,  Sir  John  and  Mrs 
Hcwit  in  company,  leaving  the  two  maids  at 
Wieims,  Lady  Jane,  when  in  health,  had 
kept  two  maids  to  attend  about  her  perfon ; 
A  a  ihe 
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ihe  had  carried  them  with  her  in  all  her  jou** 
Bies  at  a.  confiderable  expence^  yet  now^ 
when  their  attendance  was  more  neceffary 
than  ever,-  at  a  time  when  every  woman 
wilhes  to  have  fome  known  females  about  her, 
this  lady,  who,  according  to  Mrs  Hewit  and 
Mrs  Walker's  evidence,  was  fo  big,  that  Ihc 
could  hardly  ftir,  2md  could  not  fo  much  a& 
go  to  bed  without  affiftance^  after  fitting 
up  all  night,  walks  on  foot  at  two  o'clock  ia 
the  morning  to  the  ftkge-coach,  and  goes  to 
Paris  without  any  fcrvant  or  attendant. 

When  I  confider  the  whole  of  this  behavi- 
our of  Lady  Jane,  it  appears  to  me  not  only 
inconfiftent  with,  and  contradiftory  to  tbe 
idea  of  her  being  pregnant,  but  ftrongly  in- 
dicates a  deceit  and  a  concealment  of  what 
Ihe  was  going  about  No  perfon  of  common 
underftanding,  and  Lady  Jane  did  not  want 
that,  could  have  behaved  in  this  manner,  had 
there  been  a  real  pregnancy  ;  but  it  is  juft 
iuch  conduct  as  might  be  expelled,,  if  unfair 
things  were  meant. 

This  conduft,  however,  is  endeavoured  to 
be  accounted  for*  The  reafon  given  for  lea- 
ving Kheims  is,  that,  two  or  three  days  after 
their  arrival  there.  Lady  Jane,  in  a  converfa- 
tion  with  Mrs  Andrieux,  about  what  aiCftance 

Ihc 
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fcc  could  have  in  the  place,  was  told  by  her 
that  they  were  ignorant  as  brutes  in  that  re- 
fped ;  «  and  that  (he,  Mrs  Andrieux,  had  had 
«  one  child,  in  the  birth  whereof,  by  their  un- 
"  ikilfulnefs,fhe  had  con  traded  a  difeafe,  which 
*  had  rendered  her  incapable  of  having  more 
**  children."  Mrs  Hcwit  depones,  She  was  pre- 
fent  at  the  converfation,  and  fays,  ^*  That  fhe 
"  has  been  informed  that  Mrs  Andrieux  did  die 
"^  of  that  difeafe/*  Hbbel  Walker  fwears  to  the 
bmt,  and  fays,  fiie  had  it  from  Madame  An- 
drieux, after  Lady  Jane's  departure  for  Paris. 
Is  this  account  in  itfelf  credible  ?  It  certainly 
docs  not  agree  with  what  Lady  Jane  told  to 
the  Countefs  of  3taif.     But,  had   the  ftory 
been  true,  why  ftay  for  near  a  month  after 
It  Rheims  ?  But  the  whole  is  proved  to  be 
ialfe.  There  could  have  been  proper  affiftance 
got  at  Rhcinw  J   and  the  ftory  of  Madame 
Andrieux  is  difproved  by  the  oath  of  her  fon. 
But  if  it  was  proper  to  leave  Rheims,  why 
not  take  the  maids  along  with  them  to  attend 
Lady  Ja^e  ?  The  reafon  for  net  doing  fo,  is 
faid  to  be  want  of  money.     Sir  John,  Mrs 
Hcwit,     and  Ifobel  walker  concur  in  this, 
that   they  were  reduced  to  a  fingle  louis 
when    they    arrived    at  Paris.       Had    this 
been  really  the  cafe,  as  they  muft  have  ex- 
peded  to  get  money  at  Paris,   it  was  na 

•    reafon 
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reafon  for  leaving  the  maids;  the  louis  d'or 
would  have  done  more  than  defray  the  expence 
of  their  paffage,  and  their  maintenance  at  Paris, 
where  their  help  would  be  wanted,  would 
have  coft  little  more  tl^an  it  did  at  Rhcims* 
Put  this  ftory  of  want  of  money  is  alfo  a 
falfehood  :  It  is  in  proof,  that  Sir  John  had 
then  in  his  pocket  a  letter  of  credit  on  Paris 
'for  near  2000  livres,  which  he  could  have  ta? 
ken  up  at  Hheims,  had  he  pleafed.    In  h&f 
he  received  it  at  Paris  two  days  aftef  his  ar« 
rival  there.     But,  to  make  the  ftory  go  the 
better  down,     apothdr  falfehood  is  added, 
That  they  expeftcd  money  on  coniing  to  Pa- 
ris ;  but  being  difappoiitted,  Sir  John  applied 
to  a  banker  for  an  advance  upon  Lady  Jane's 
pdnfion,  that  would  become  due  at  Lammas ; 
but  being  refufed,  he  wa^  obliged  to  write  tq 
Mr  Andrieux  for  a  credit  fpr  L.  30,  which  he 
fent  him  :  That  the  money  was  paid  upon  the 
very. day  Lady  Jane  was  brought  to  bed;   and 
tKen,  as  all  was  over,  it  was  needled  to  fend 
for  the  maids.    This  is  a  very  poiiited  ftoryi 
fplemnly  declared  by  Sir  John,  and  fwom  toby 
JVIrs  H^wit  and  Mrs  Walker.    Th6y  all  agree 
in  the  circumftance  of  the  time  of  payment, 
arndgiVe  that  as  the  reafoA  why  the  maids  were 
not  fent  for.  Ifobel  Walker  fwears,  that  Un 
{i^wit  wrote  her  this  at  the  time }  yet  it  is  a 
,  falfehood, 
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tii&kood,  and  a'  falfehcx)d  wliicli  muft  h9t« 
conMed  with  their  knowledge*  Ifobei  Wal- 
ker fweai's  to  a  converfttion  fb^  haijl  with 
Madame  Andricux  on  the  fubjeft,  which  i» 
wconfiftent  with  Mrs  Hiswit's  letter  Ibc;  faya 
(he  received ;  it  is  impaffible  to  account  tor 
this  by  a  ma  mernmi  We  have  here  thr^c 
pcrfons  fwearing  pointedly  to  a  faQ:  which  is 
not  true.  From  the  nianiier  in  which  they 
tell  tl)e  ftory,  it  feems  to  have  b^en  nieaitt  a9 
idicumf^ce  t<)  fupport  th^. account  givp?} 
of  the  birth.  The  letter  of  credit  was  npt 
fept  fsoqi  }^\idxsi^  by  ]V{f  Aodrieux  till  the 
:4th,  ^n4  (he.iHpney  wa^pa^d  ^  Paris  on  th^ 
?6tfajuly, 

FioM  the  whole,  I  conclude,  that  it  is  not 
(mly  not  prqbable  that  Lady  Jai;ie  was  pre^- 
pant,  but  likewife  her  conduct  readers  it  in- 
credible.  What  faith  can  be  given  to  wit-' 
peflfes  who,  whenever  they  come  to  depofc 
to  fa^  which  can  be  difproved,  are  found  tq 
)iave  fwom  to  falfehood^,  and  which  it  muft 
tave  confifted  with  th?ir  knowledge  were 
fach? 

As  therefore  habit  and  repute  is  out  of 
the  jqueftion  in  this  cafe,  and  the  proof 
brought  of  L^y  Jane's  pregnancy  is  not 
Sufficient   (to  fay  no  more  of  it^  (o  eftar 

blifh 
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blifh  the  defender's  birth,  his  filiation  muft 
depend  upon  what  happened  at  Paris,  where 
Lady  Jane  arrived  on  the  4th  July  1 748,  and 
is  faid  to  have  been  delivered  of  twins  upoa 
the  loth  of  that  month* — Let  us  examine 
how  that  matter  ftands* 

As  there  are  no  perfons  known  who  could 
give  any  account  of  this  delivery,  but  Lady 
Jane  herfelf,  Sir  John,  and  Mrs  Hewit,  rc- 
courfcmuft  be  had  to  them  for  it;  and  they 
»11  three  concur  in  placing  it  upon  the-iotb 
of  July.  • 

Lady  Jane  was  dead  before  this  procefs 
was  brought ;  but  it  does  not  appear  that  e- 
ver  fhe,  even  in  her  lifetime,  though  often 
fpoke  to  on  the  fubjeft,  entered  into  particu- 
lars with  any  body;  fixe  contented  herfelf  with 
general  declarations ;  even  within  a  few  days 
of  her  death,  when  talked  to  by  Mrs  Greig, 
who  waited  upon  her,  of  the  propriety  of  ha- 
vingfome  evidence  of  the  defender's  birth,  ihc 
refted  upon  this,  that  if  any  body  doubted  of  the 
birth,  they  mujl  dtfprove  it.  It  is  in  proof,  that 
the  doubts  and  fufpicions  entertained  of  the 
tirth  of  the  defender,  were  early  known  to 
Lady  Jane,  and  flic  had  fufFered  much  on 
that  account:  It  was  eafy  for  her  to  have 
procured  authentic  cerdficates  of  her  delive- 
ry! 
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ty,  if  real :  She  was  called  upon  to  do  fo  by  e- 
very  tie  that  could  influence  a  parent ;  yet  fhe 
never  endeavoured  to  procure  fuch  certificates ; 
even  upon  death-bed  ihe  leaves  her  child  to  de- 
fend his  birth  upon  a  point  of  law.  Does  this 
convey  the  idea  of  affedion  to  her  children? 
Would  any  mother  have  behaved  in  that 
manner  ?  Is  fuch  condufk  confiftent  with  hu- 
man nature  ? 

The  reafon  commonly  given  by  Lady  Jane 
for  this  her  conduft  was,  that  it  was  doubt- 
ing her  honour.  If  her  honour  vtras  doubt* 
cd,  it  was  incumbent  upon  her  to  clear  it ; 
and  it  was  eafy  for  her  to  do  fo,  had  her  de- 
livery been  real* 

Yet  we  fee,  that  Lady  Jane  and  Sir  John 
were  not  quite  fo  eafy  and  unconcerned  on 
this  head  as  they  pretended  to  be:  We  fee 
them,  in  the  year  1750,  very  anxious  to  pro- 
cure evidence  that  might  be  of  ufe  to  their 
children.  They  write  to  Madame  Tewis,  de- 
firing  certificates  of  Lady  Jane's  pregnancy 
when  at  Aix-Ia-Chappelle*  which  they  got ; 
but  which  never  made  their  appearance  till 
this  procefs. 

It  appears  alfo,  that  they  were  at  much 
pains  to  difprove  a  lerter  faid  to  have  been 
wrote  by  Count  Douglas  to  the  Duke  of  Dou- 
glas, though  fuch  letter  never  cxifted.  When 

Grindlay, 
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Grindlay,  tJicir  landlord  at  London,  reprt* 
fcntcd  the  propriety  of  getting  certificates  of 
the  birth.  Lady  Jane's  arifwer  wa^,  She  bad  nd 
Thmey  to  go  or  find  to  France  fir  them.  Thefe 
certificates,  if  they  could  have  been  had  at 
all,  ttiight  have  been  procnred  with  as  little 
trolible,  and  at  as  little  expence,  as  was  be- 
ftowedupon  difproving  the  letter  of  Count 
Douglas,  In  fliort,  Lady  Jane  feems  never  to 
have  given  any  pcrfon  flie  converfed  with  fa- 
tisfaftion  on  this  fubjeft. 

In  all  her  letters,  fhe   obfcrves  the  fame 
cdndud ;  flie'  always  keeps  to  generals.    She 
contents  herfelf  with  flying,  fhe  was  deliver* 
edon  the  loth  July  1748.   But  neither  plate 
nor  witneffes,  nay,  -not  even  the  town,  is  men- 
tioned; infomuch  that  their  moft  intimate 
acquaintances,  to  whom  the  account  of  her  de- 
livery was  recently  communicated,  did  not 
know  the  birth  was  at  Paris.    Sir  William 
Stuart,  and  Mr  Johnftone,  though  both  at  Pa* 
ris  at  the  time,  believed,  till  long  after,  that 
it  had  been  at  Rheims.    In  her  letter  to  the 
'  Duke  of  Dotiglas  fhe  keeps  in  the  fame  gene- 
rals;  ftie    mentions    the    date  without  any 
more,  and  her  letter  is  dated  from  Rheims, 
though  wrote  from  Dammartin.    The  people 
at  Rheims  alone  knew  the  fceiie  of  a£lion 

was 
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fras  at  Paris ;  from  thcno  it  coqld  not  be  con- 
celled.  But  no  perfoii  there  was  interefted  tQ 
make  any  particular  inquiries.  It  is  remark*^ 
able,  that  even  in  her  pocket-book,  where 
many  very  immaterial  events  and  trifling 
particular^  are  caxefiilly  entered,  the  birth  of 
her  children,  the  moft  interefling  incident  of 
her  life,  is  fet  down  in  the  fame  general 
terms,  «  Archibald  and  Sfeolto  were  born 
iQtk  July  1 748/'  without  one  word  of  addi* 
tion. 

Mas  Hewit,  in  her   accQfMits  Qf  Lady 
Jane's  delivery,  appears  to  have  been  as  gene* 
ral.    In  her  letter  to  the  maids  of  the  sad 
July,   flie    mention^    indeed   ^  IMfor,    bu|; 
names  hin^  not,   but  no    other  pcrfon,  no 
houfe  or  fireet  where  they  lodged,  no  landiar 
dy  as  preient.    Mrs  Walker  fays,  that,  upon 
alkiug  Mrs  Hcwit  the  name  of  the  ftreet  af- 
ter their  return  to  Rheims,  Ihe  could  not  tell, 
as  notunderftanding  French.    In  her  oath  in 
the  fervice,  flie  renjembered  the  name  of  the 
man-midwifg^  was  fomething  like  La  Marr, 
the  naine  of  the  l^dlady  flie  could  not  re- 
member ;  but,  on  her  f?cond  examination,  Le 
Bnai  and  Michelle  being  named  by  the  Lord 
Prcfidcnt,  Ihe  tlup  could  not  only  recollect, 
but  di^nguiih  them  exaftly.     But  it  is  re* 
P  b  nvarkable. 
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markabh,  that  in  the  fcroll  or  copy  of  tht 
letter  to  the  Duke  of  Douglas  which  was 
found*  after  her  death,  and  is  of  her  own 
hand-writing,  and  which  is  wrote  of  purpofc 
to  vindicate  Lady  Jane's  character,  and  tc 
convince  him  of  the  reality  of  her  deliver)'-, 
flie.  tells  his  Grace,  that  Lady  Jane  was  deli- 
vered in  Michell's,  and  that  fhe  was  ready  to 
fwear  to  it.  At  the  fejrvice  Mrs  Hewit  dc- 
pofed,  that  after  the  loth  day  they  were  obH 
iiged  to  carry  Lady  Jane  to  other  lodgings 
on  account  of  bugs.  In  her  letter  to  the 
maids  of  the  2  2d  July,  when  ihe  could  nod 
be  miftaken,  fhe  writes,  that  Lady  Jane  could| 
not  be  kept  in  bed  after  the  ninth  day,  byi 
reafon  of  the  violent  heat;  but  does  not  men- 
tion any  change  of  lodgings.  And,  in  her 
letter  to  Mr  Harper,  which  wis  wrote  up- 
on perufal  of  the  fervice,  flie  fays,  they 
"  changed  lodgings  after  the  fixth  day.  This 
is  a  ftrange  correftion ;  and  yet,  flie  is  very 
pofitive  in  it,  though  it  contradicts  her  letter 
to  the  maids.  In  this  letter  too,  fhe  mentions  | 
Le  Brun's  twice,  though,  on  her  fecond  exa- 
mination, fome  months  aftei-wards,  fhe  could  I 
not  recollect  any  French  name.  Had  then 
been  only  one  true  tale  to  be  told,  fuch  dif- 
ferent accounts  could  not  have  been  given. 

Sir 
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Sii  John's  accounts  of  the  birth,  in  all  his 
letters,  and  in  his  converfation,  fo  far  as  ap- 
pors,  were  of  a  piece  with  thofe  given  by 
Lady  Jane  and  Mrs  Hewit.   The  day  is  men- 
tioned, loth  July  1 748,  but  not  a  word  more ; 
nohoufe,  no  fireet,  no  witneffes,  no  accou- 
dieur,  no,  not  fo  much  as  the  town.  On  the 
contraiy,  his  letters,  though  wrote  at  Paris, 
are  all  dated  from  Rheims.     The  firft  time  it 
appears  that  he  ever  mentioned  any  particu- 
lars was,  when  puflied   by   Mrs  Napier  in 
the  year  1756;  I  fay  puflied,  for  hefeemsto 
iave  been  unwilling  to  enter  into  particulars. 
Then  it  was  he  gave  her  the  note  in  which  the 
houfe,  witneffes,  and  accoucheur  are  named. 
But  what  houfe  ?    MichelFs !    The  ufe  Mrs 
Napier  made  of  this  note,  and  the  refult  of 
the  inquiries  made   in  confequence,  appear 
from  her  oatR,  and  from  the  letters  of  Lady 
JrancesSStcwart,  and  principal  Gordon.  They 
gave  no  latisf action  j  there  had  been  no  de- 
livery at  MichelPs.     In  Mrs  Napier's  fecond 
converfation  with  Sir  John,  (which  I  tljink  is 
plain  from  her  oath,  and  from  the  other  cir- 
cumfiances  which   are  in  proof,  muft  have 
^^^  after  flie   had  received   Lady  Frances 
Stewart's    letter),   inftead  of    Michell's,  he 
fubftituted  Le  Brun's,  as  the  houfe  where  La- 

dy 
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dy  jane  was  delivered.  And  this  is  the  firfi 
time  that  the  name  of  Le  Brun  feems  ever 
to  hat^  been  mentioned.  It  is  to  be  fbund  in 
no  pocket-book,  in  no  letter ;  no  witfieis  that 
has  been  examined  fays»  that  eter  the  name 
of  Le  Brun  was  heard  of  tiefore  this  period. 
And  here  I  mtrft  obfervo*  that>  in  my  opi- 
nion, the  note  exhibited  by  Mr  Charles 
Brown  eould  not  be  among  thofe  got  from 
Mr  Orr.  Thus  did  Sir  John  vary  hi^  talc 
very  effentially  in  the  fpace  of  t  few  mdnths, 
in  the  very  way  Mrs  Hewit  did ;  for  1  think 
it  appears,  from  the  lettar  itfelf,  wrote  by 
Mrs  Hewit  to  the  Duke  of  Donglas,  that  it 
mnft  have  been  wrote  about  the  time  of  Mrs 
Napier's  inquiries ;  for  it  plainly  alludea  to 
Stockbrigs,  and  mentions  him  as  dead.  He 
died  in  July  1755. 

The  next  account  given  by  Sir  Johik,  k  in 
his  judicial  declaration.  It  was  folemnly  e- 
mitted,  in  prefence  of  your  Lord&ips.  He 
was  not  hurried  or  teized  in  any  fiiape ;  he 
was  defired  to  give,  and  did  give,  deliberate  | 
anfwers  to  every  queftion  ;  he  was  deiired  to 
recoiled  himfelf,  snd  to  amend  any  thing  in 
which  he  might  fufpeA  he  was  miftaken; 
and,  in  fact,  he  did,  upon  recoUedion,  make 
fevcral  amendments.    In  that  declaration,  he 

gives 
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gives  a  drcumftahtial  account  of  the  delivery, 
of  the  feveral  changes  of  lodgingt,  of  Che 
witnefles  prefent  at  the  birth,  Wjar«  Madame 
k  Bran,  and  her  daughter ;  and  partiqularl/, 
gives  the  hiftory  of  Pierre  la  Marr,  the  accou* 
cheur,  of  bis  correfponde^ce  Mdth  him  while 
iie  had  the  child  Sholto  under  his  care,  and  ot 
the  letters  produced  at  the  fervice,  faid  to  be 
&om  La  Marn 

The  account  given  by  Sir  John  of  this  La 
Marr  is  pretty  fingular.  He  vras,  it  feems,  an 
old  acquaintance,  whom  Sir  John  had  known 
at  Liege  ill  1721;  he  was  a  Walloon,  had 
been  furgeoo  to  a  regiment,  and  was  a  fkill- 
fiil  accoucheur.  This  man  Sir  John»  who, 
ks  he  has  faid,  was  fo  anxious  to  have  the 
bcft  help  for  Lady  Jane  at  her  lying  in,  that 
he  made  a  journey  from  Rheims  to  Paris  ia 
Older  to  befpeak  an  accoucheur,  before  he 
would  carry  her  thither;  this  man,  Pierre 
la  Marr,  did  Sir  John  meet  by  accident;  and 
recolleding  that  he  was  a  ikillful  accoucheur, 
engaged  him  to  bring  Lady  Jane  to  bed.  Up- 
<>n  which  he  returned  to  Kheims,  and  carried 
Lady  Jane  to  Paris.  How  came  this  man 
to  be  at  Paris  ?  Was  he  eftablifhed  there  as  an 
accoucheur  ?  No :  He  was  at  Paris  fur  une 
tjfaire  cflneufe^    Where  did  he  reiide  in  Paris  i 

He 
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He  refufcd  to  tell  his  lodgings,  becanfe  he 
was  thercy«r  une  affaire  epineufe.  Where  was 
he  to  be  found,  when  he  fliould  be  wanted? 
He  was  to  be  found  at  particular  hours  in 
certain  walks  of  the  Thuilleries,  or  the 
Luxembourg.  Did  Lady  Jane  ever  fee  him 
before  flie  was  delivered  ?  Yes,  fays  Sir  John, 
I  introduced  him  to  her  after  our  arrival. 
Did  Mrs  Hewit  fee  him  at  that  time  ?  I  can- 
not fay ;  probably  fhe  might,  as  fhe  was  al- 
ways with  Lady  Jane.  Suppofe  Lady  Jane 
had  been  taken  ill  in  the  night.  How  was  La 
Marr  to  be  found  I  in  that  cafe,  I  muft  have 
called  another.  In  what  manner  was  he 
called  to  Lady  Jane  ?  She  was  taken  ill  in  the 
forenoon  of  the  lothjply;  La  Marr  happen- 
ed to  call  by  accident  that  morning,  and  fo 
brought  her  to  bed.  What  fays  Mrs  Hewit  to 
all  this  ?  Had  flie  any  converfation  with  Lady 
Jane  about  the  accoucheur  before  the  deli- 
very ?  No :  Did  fhe  eVer  fee  La  Marr  ?  Nc* 
ver  till  he  came  to  bring  Lady  Jane  to  bed. 
How  came  he  then  to  attend  ?  Upon  Lady 
Jane's  being  taken  ill,  Sir  John  went  out  at 
ten  o'clock,  and  brought  him  with  him. 

This  ftory  is  veiy  circumftantial,  very 
pointed.  But  is  it  probable  ?  is  it  credible? 
1  cannot  believe  it ;  becaufe  it  cannot  be  tiue, 

It 
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it  IS  founded  upon  a  manifeft  falfehood,  a  falfe* 
hood  that  is  admitted,  viz.  upon  the  ftory  of 
Sir  John's  journey  fromRheims  to  Paris  to  be- 
fpeak  an  accoucheur.  He  made  no  fuch  jour- 
ney;  he  ftaid  at  Rheims  till  the  2d  July, 
when  they  all  fet  out  for  Paris  together.  Inr 
deed,  fuch  journey  would  have  been  abfurd, 
3s  it  is  well  known,  a  fkilfuU  accoucheur  can 
be  procured  at  Paris  at  any  time,  and  upon 
the  fhorteft  notice. 

This  and  many  other  particulars  in  Sir 
John's  declaration  are  endeavoured  to  be  ac- 
counted for  by  a  non  meminu  Sir  John,  it  i^ 
faid,  was  old  and  infirm,  his  memory  failed, 
no  wonder  then  he  Ihould  miftake  at  fuch  a 
diftance  of  time.  But  failure  of  memory  can- 
not apologize  for  Sir  Johp.  It  is  poffible 
that  the  particular  circumftances  attending  a 
iaft,  or  even  the  f aft  itfelf,  may  be  forgot ; 
but  want  of  memory  will  not  make  one  tell 
a  ftory  that  pever  happened,  and  recount  a 
fable  J  that  muft  proceed  from  another  caufe. 
But,  was  Sir  John's  memory  failed  ?  It  did 
^ot  appear  upon  his  examination  that  it  was. 
He  was  indeed  fomewhat  deaf;  and  for  that 
xeifon,  the  feveral  queftions  were  given  him 
in  writing,  one  by  one,  that  he  might  con- 
vey them,   and  give  a  deliberate  anfwer; 

which, 
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^rfaichy  as  I  faid  before,  he  did  do>  without 
hurry  or  confufioa,    Befides,  it  appears  froiri 
the  two  letters  he  wrote  foon  after  this  pe-* 
riod,  the  one  to  Mr  Maillefer  at  Rheims,  the 
other  to  Mr  Clinton,  that  his  memory  was 
good,  indeed  fingularly  fo;   he  even  recol* 
lefts  Madame  Guy,  the  hatter's  wife  who  exe- 
cuted their  commiflions  at  Paris,    His  call* 
ing  for  La  MairV  letters  the  day  after  which 
he  had  been  interrogated  upon  th^m,  and 
correfting  what  he  had  formerly  i^id,  with 
regard  to  which  of  them  were  originals  and 
which  copies ;  his  fixing  upon  the  letter  of 
1752  as  genuine,  and  being  pofitive,  that  it 
was  pf  La  Marr^s  hand- writing,  is.  a  very 
good  proof  of  his  attention  to  what  he  wa^ 
about     Can  it  bjc  fuppofed,   that  Sir  John 
Stewart,    who   was  fo   much  intcrefted  in 
the  queftion,  who  had  been  twice  interro* 
gated  by  Mrs  Napier  uppn  the  fubjefi,  who, 
when  the  Duchefs  of  Douglas  had  defired 
an   accouQt  of  the  matter  from  him,  ha4 
wrote  her    accordingly,   who   was  prcfcn^ 
at  the  defender's  feprice,  and  probably  was 
confulted  with  about  it,  uid  who  was  in  habits 
with,    and  in  ufe  to  vifit  Mrs  Hewit ;  can  it 
l)e  fuppofed,  is  it  credible,  that  his  memory 
f  pyld  be  fo  muclj  fiwled  ^  to  forget  the  moft   i 

p^pitaj 
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ftpHrf  ciroimftances  of  fo  very  intcreftuig 
«n4,  tt  tHe  feme  time,  fy  fimpk  a  faft,  as  the 
delivery  of  his  wife  and  the  birth  of  his  chil- 
dren ?  To  make  up  for  the  defed,  he  has  for- 
ged a  ftory  in  fuppiOrt  of  it.  His  letter  to  the 
Duchefe  of  Douglas  ftowa,  that  he  had  no  true 
.acconnttagive;   He  contents  bimfelf  with 
appealing  to  pierfons.  and  defiring  her  to 
make  inquiries,  which  never  could  remove 
tic  fufpicions.     Lady  Jane's  pn^nancy  at 
Aix-la-Chapslic  is  what  ho  infifts  uponj  and 
^  gOW  foi  fs^  %i  to  ftanje  Lord  Bhntyre  as  a 
fritncfs,  tho«gh,  it  is  certain,  that  his  Lord- 
tip  had  not  feen  Lady  Jaqe  from  July  1747 
till  Scptemb^i-  1748* 

But  the  journey  tQ  Paris  aad  the  ftory 
<rfLaMarr  is  npt  the  only  falfehqod  in  Sir 
John's  declaration-  Ihe  letters  faid  tg  be 
iremlaMarrare  another,  and  of  a  deeper 
'^yc;  they  are  a  downri|;ht  forgery:  Truth 
can  only  be  told  one  way,  and  requires  nei- 
*^er  falfehpod  nor  fQtgery  for  its  fupport. 

It  was  urged  in  the  pleadings  for  che  de- 
f«Dder.  that  fuppofing  Sir  John  to  have  been 
S"'lty  of  falfehood,  and  fuppofing  La  Marr's 
kttersto  be  forged  by  Sir  John,  the  defen- 
^rcouW  not  thereby  be  aSbaed;  he  could 
'•'Ot  for  any  crime  of  Sir  John  be  forfeited 
Cc  of 


202        T  HE    SP  EE.CH  OF 

df  his  birth-right  But  the  learned  coitafcl 
did  hot  advert,  thit  the  only  foundation  of 
the  defender's  claim  is  the  acknowledgement 
of  his  parents,  and  the  account  they  have  gi- 
ven of  his  birth.  Sir  John  avers  that  the  de- 
fender is  his  fon,  and  that  he  was  bom  in 
fuch  and  fuch  circumftances ;  that  averment 
is  founded  upon  falfehood,  and  endeavour- 
ed to  be  lupported  by  forgery.  The  confe- 
quence  is  evident. 

Sir  Johk,  Mrs  Hetvit,  Mrs  Walker,  all 
concur  in  faying,  that  La  Marr  correfponded 
with  Sir  John  by  letters ;  that  while  they 
were  at  Rheims,  he  wrote  regularly  once  or 
or  twice  a- week ;  and  yet,  of  all  the  letters 
thus  wrote,  not  one  his  made  its  appearance; 
in  place  of  the  whole,  we  have  got  four  fa- 
bricated ones.  Another  remarkable  drcum- 
ftance  attending  thefe  forged  letters  is,  that 
they  were  in  Lady  Jane's  cuftody  at  her  death; 
they  were  found  in  her  trunk,  left  with 
George  Liridefay,  and  produced  by  him  upon 
oath  at  the  fervice.  She  therefore  muft  have 
known  of  the  fofgery:  What  convinces  me 
of  this  is  Lady  Jane's  converlation  with 
Mrs  Mcnzies,  when  flie  told  her  fhe  had 
jiroof  of  the  birth  Of  her  children,  by  letters 

from 
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from  the  phyfician,  in  her  pocket.   This  con- 
veriation  happened  fome  little  time  before 
Lady  Jaae  went  to  Douglas.    Join  to  tliis 
Lady  Jane's  letter  to  the  Duke  from  Dou- 
glas-mill, in  which  ihe  has  tliis  remarkable 
cxpreiSon,  That  if  he  would  fee  her  but  for  a 
few  tmments,  iffhe  did  not  convince  him  of  her  in- 
nocence, fbe  would  fujfer  any  punifhment.     What 
did  fce  mean  ?  How  could  flie  convince  him 
in  a  few  moments  ?  She  muft  therefore  have 
had   evidence  to  produce.      By   Grindlay^s 
oath  and   other  evidence,    it   is    plain,   ihe 
had  no  atteftations    or    certificates  of   the 
birth  of  her  children.     She  told  Mrs  Men- 
zies   flie  had  letters    fronji,  the    phyfician  ; 
thefe    forged     fetters    are    found     in     her 
cuftcdy.     Thefe  muft  therefore  have  been  the 
evidence  ihe  intended  to  fliew  to  the  Duke. 
What  tends  to  confirm  this  is  the   account 
given  by  Mrs  Walker  of  the  letter  received 
by  Sir  John  from  La  Marr  in  1752.    Sir  John 
fiys,  this  letter  was  in  anfwer  to  one  he  had 
wrote  La  Marr,  defiring  him  to   give  an  ac- 
count of   the  birth  of  the   children.-    Mrs 
Walker  depofes,  flie  heard  it  read,  but  knows 
not  how,  or  by  whom  it  was  delivered.    But 
Mrs    Hepburn  depofes,  that,  in  a  coriveffa- 
tion  with  Mrs  Walker  in  the  waiting-room, 

before 
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before  they  were  called  in  to  be  examiced  it 
the  fervice,  Mrs  Walker  told  her,  that  flic  her- 
felf  delivered  the  letter  to  Sir  Joha ;  That  he 
read  it,  £iid  it  was  a  letter  froit^  La  Matr  (  aad 
"  damned  him ;  and  faid.  What !  was  h^  proving 
to  him  that  he  hadbrought  Ladyjanictobed? 
and  threw  the  letter  in  the  fire :  That  Lady 
Jane  immediately  fpatched  it  out,  wiped  it, 
and  put  It  in  her  pocket ;  faid  to  Sir  John, 
why  was  he  apgry  at  the  man  ?  th$  lette^ 
might  be  of  ufe  fdme  time.- * 

I  ihall  not  take  notice  of  the  other  circum* 
fiances  attending  Lady  Jan&'s  delivery,  as  gir 
yen  by  Sir  John  and  by  Mrs  Hewit  in  thei^ 
letter^  and  depoiitions.  We  have  fcen  how 
they  varicjd  in  thpir  accounts,  and  in  what 
manner  they  agreed  in  changing  the  fcene  of" 
aftipn  from  Micheirs  tp  Le  Bran's,  The 
accounts  given  by  them  of  the  nurfes  arc 
contradictory  and  irreconcileable.  A  tale  i$ 
told  by  Sir  John  to  fupport  his  ftory,  and 
falfe  letters  produced  to  confirm  it  Even  as 
to  the  day  of  delivery,  the  loth  July  1748, 
whicji  is  the  only  .thing  they  have  not  va- 
ried in,  in  order  to  prove  that,  they  in-r 
vent  a  circumflance  which  is  not  true,  viz. 
^he  receipt  qf  the  money  fent  by  Mr  An- 
drieuxonthat  very  dayj  and  Mrs  Walker 

likewife 
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iikevtnfc  depofes  to  this  cii^cuinftafice  and  W 
her  having  received  a  letter  f rbm  Mrs  Hewil^ 
infonniag  her  of  it  at  the  time ;  thojogh  it  is 
flaiii,  (mm  looking  into  thelettm  from  Mi^ 
Hewit  td  Mrs  Walkef,  that  no   fuch  letter 
could  CT^er  haveheen  Vrrote.    If  td  all  thi? 
we  add  the  Iwhaviour   of  Lady  Jaiie,  Sk 
John,  and  Mrs  Hewit  at  th6  time,  it  is  ita- 
poffiWe  for  tni  to  gJYe  cnjdit  to  the  ftory  of 
the  defender»s  birth.  I  am  convinced,  that  the 
vhole  is  a  concerted  tale,  and  an  hnpoftur?, 
Conld  ifrs  Hewit  have  wrote  a  letter  to  the 
fluids  on  the  nth  July,  and  hot  oiily  nat 
ffiention  Lady  Jane's  delivery  the  day  before, 
out  teU  them  Ihe  >yas  very  Well  ?  Would  Sir 
John,  on  the  loth,  have  fet  down  quietly  to 
jnte  five  or  fix  letters,  had  Lady  Jane,  as  they 

%.beeniUaUtheriightpreceeding^andwould 
fl»e  have  been  employed  in  jotting  d&wh 
J^dj  an  infignificant  incident  in  her  pocket- 
Iwok  ?  It  is  &id,  that  Mrs  Hewit'p  letter  was 
^y  wrote  on  the  roth  in  tho  morning,  and 
^>r  John's  Jettej^  On  the  9th  j  but  Mrs  Hewit's 
£Pn«dionof  the  date  is  exceedingly  fufpj. 
^oas;  efpecially  as  we  fee  Sir  John  making 
^fimilar  correction  of  the.datfr  of  his  letter 
^^rd  Crawford,  by  laying,  I„  tny  loft  of  the 
^r'^j  and  plainly  rcfeixing  to  that  of  the  loth: 

That 
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That  Sir  John's  letters  were  wrote  on  the 
loth,  is  evident  from  one  of  them;  viz. 
that  to  Mrs  Hepburn  9  for,  in  his  next  to 
her,  he  iays,  Latfy  Jane  was  MhcreJt  &c.  m 
the  evening  qJ  the  laft  day  1  wrote  you.  Suppofmg 
Lady  Jane  to  have  been  delivered  on  the  loth, 
is  it  probable  that  nointin^ation  of  it  Ihould  be 
given  to  any  perfon,  nor  one  letter  wrote  to 
a  friend  or  acquaintance,  till  the  2 2d?  Sir 
John  could  not  have  concealed  fo  joyful  an 
event  for  twelve  days. 

It  was  fkid  f or  the  defender,  'that  however 
Sir  John  and  Mrs  Hewit  may  differ  in  trivial 
circumflances,  they  agree  in  the  capital  arti- 
cle ;  and  their  differing  in  fome  collateral  cir- 
cumflances is  of  no  moment ,-  Meioiory  is 
ialUble, 

This  plea  is  not  available  here.  It  is  tnic, 
thty  agree  in  the  capital  article,  that  Ladj^ 
Jane  was  brought  to  bed  on  the  loth  of  Ju- 
ly 1748  ;  but  in  every  circumftance  attending 
it  they  have  varied  and  difagreed.  Is  it  a  cir- 
cumftance of  no  moment  in  what  place  Lady 
Jane  lay  in,  and  who  were  prefent  at  the 
birth  ?  In  thefe  they  have  varied  and  fhifted 
the  fcene.  From  the  beginning,  there  was 
an  apparent  concealment  Sir  John  had  many 
acquaintances  at  Paris  at  the  time ;  and  yet 
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he  had  no  comnnmlcation  with  any  of  tfa^iii. 
He  kept  his  being  there  a  fecret  from  all  his 
friends  with  whom  he  correfponded ;  all  his 
letters  are  unifonnly  dated  from  Rheims^ 
though  \nritten  at  Paris. 

Si  Nc  E  the  houfe  of  Madame  le  Brun  has  been 
fixed  upon  as  the  place  where  Lady  Jane  was 
delivered,    and  flie  and  her  daughter  have 
been  named  as  witnefles  to  the  birth,  it  was 
natural  to  inquire  where  Le  Bran's  hpufe  was, 
and  what  fort  of  people  flie  and^  lier  daugh- 
ter were.      Michell's  houfe  W  well  known 
and  was  foon  found  out ;    bi^t  whereabouts 
was  Le  Brun's    fituatc  ?   Traly  Mrs  Hewit 
knows  not ;  becaufe  flie  could  nbt  remember 
French  names ;  and  Sir  John  can  tell  no  more, 
than  that  it  was  in  the  Fauxbourg  St  Ger- 
main, on  the  left  hand  as  you  gtTfrom   the 
Pont-neuf  by  the  Rue  de  la  Comedie  to  the 
Luxembourg.    This  is  a  very  general  defcrip- 
tion,   and  it  looks  fomcwhat  odd,  that  Sir 
John,  who    could  very   well    recolleft  the 
names  of  the  tavern  and  cofTee-houfes  he  fre- 
quented at  Paris,  and  the  fituatibn  of  them, 
fliould  totally  forget  the  houfe  where  -is  la- 
dy was  brou^jht  to  bed :  The  event  was  in- 
tcrcfting  to  him ;  he  had  come  to  Paris  for  that 
purpofe;  the  landlady  and  her  daughter  were 

witnelfes 
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vitaef&s  to  the  birth;  be  renuined,  it  is  fiii^ 
ten  daya  in  the  faoufe  after ;  and  yet  he  not  only 
forgets  where  the  houfe  was,  but  totally  for- 
gets the  names  of  the  peffons.  We  have  fben  at 
what  time,  and  in  what  manner  he  recoUeft- 
ed  the  name  of  Madame  le  Bnin.  But  who 
is  this  Madame  le  Brun  ?  As  Sir  John,  Lady 
Jane,  and  Mrs  Hewit  lodged  in  her  houfe, 
and  as  there  were  other  lodgers  befides,  ike 
muft  have  been  fubjeft  to  th«  police ;  the  of- 
ficers muil  have  vilited  her  houfis ;  fliie  mufi: 
have  been  liable  to  the  ^apit^feion-taix.  The 
whole  quarter  of  the  town  naifned  by  Sir 
John  has  been  carefully  fearched^  no  Madame 
le  Brun  is  there  to  be  found;  no  fuch  woman 
,in  the  books  of  police;  no  fuch  perfon  in  thef 
capitation-rolls.  Had  fuch  a  perfon  as  de- 
fcribed  by  Sir  John  and  Mrs  Hewit  exiftcd,  flic 
muft  have  been  found  out,  efpecially  by  the 
capitatipn-roUs,  which  feeni  to  be  accurately 
kept,  and  ace  made  up  every  four  months. 
It  is  faid  thjt  Madame  le  Brup  wrs  a  garde 
malade ;  that  fuch  people  are  not  mbjed  to 
the  police ;  and  that  bcQdes,  fome  perfons, 
fudi  as  Swifs,  are  exempted  from  the  capita- 
tion, and  many  perfons  efcape  notice.  But 
this  Madame  le  Brun  the  garde  malade  will 
nevey  anfwer.  Thefc  garde  malades  are  perfons 

■who 


Ldfti)  £ttocK*         209 

who  perhaps  hive  a  fifigle  chamber  where 
law  women,  fuch  as  the  wifei  of  footmen, 
qr  poor  mechanics,  can  be  atcommodated;  and 
fo  far  as  I  can  kam,  no  perfon  of  any  condi- 
tion ever  went  to  fuch  a  place  to  lie  in,  but 
when  there  was  reafon  for  concealment.  Lady 
Jane  Douglas  fure  had  no  reafon  to  lie  in  pri- 
vately and  conceal  her  delivery.  But,  by  Sit 
John,  Lady  Jane,  and  Mrs  Hcwit  lodging  iii 
the  faoufe,  by  there  being  other  lodgers  belides 
them,. by  Madame  le  Brun's  keeping  a  fer- 
vant  or  fefvants,  which  tTicy  fay  flie  did, 
ftc  ninft  have  both  been  fubjeft  to  the  po* 
lice,  and  Hable  to  the  capitation  ;  confequent- 
ly  muft  have  been  found  out.  The  few  in* 
fiances  brought  of  fome  low  people  who  e* 
fcaped  the  capitation  by  fraud,  Ihow  the  ac- 
curacy and  exaftnefs  of  the  rolls.  The  fraud 
was  foon  detefted. 

Faour  the  whole  of  the  proof  oil  this  head, 
I  mnft  conclude,  that  the  Madame  le  Brim 
mentioned  by  Sir  John  and  Mrs  Hcwit  never 
cxifted;  confequently  that  Lady  Jane  was  not 
brougfet  to  bed  in  the  houfc  of  a  Le  Brun. 

That  no  perfon  anfw^ring  to  the  defcription 

given  of  Pier  la  Marr  by  Sir  John  Stewart  has 

been  difcovered,  is  certain  and  acknowledged; 

and  indeed,   it  was  impoffible  there  fliould ; 

Dd  for 
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for  I  take.Pier  la  Marr  to  be  entirely  fuch  ac-^ 
other  imaginary  perfon  as  Madame  le  Brun^ 
Had  Sir  John's    journey  from  Rheims     ta 
Paris  been  true,  and  had  he  met  with    fuch 
a  man  as  this  Pier  la  Marr,.  is  it  poffiblc  ta 
conceive,  that  Sir  John  could  have  propofed, 
or  that  Lady  Jane  could  have  agreed,  to  com- 
mit herfelf  to  the  care  of  fuch  a  perfon  ?  Or, 
if  flie  had,  Can  it  be  believed  flie  would  have 
intrufted  one  of  the  children  to  the  care  of  a 
perfon  who  was  a  ftranger  in  France,  who 
was  only  occafionally   at  Paris  upon    fome 
particular  affair,  and  would  probably  return 
to  his  own  home  fo  foon  as  thatt  was  over  ? 
It  is  not  only  improbable,  but  may  be  deem- 
ed impoffible :  No  perfon  endowed  with  the 
finalleft  degree  of  underftanding,  could  have 
afted  fuch  a  part. 

This  Pier  la  Marr,  therefore,  is  given  up 
by  the  defender,  and  another  fubftituted  in 
his  place,  who  may  be  fuppofed  to  have  deli- 
vered Lady  Jane  in  1748.  One  Monficur  Me- 
nager  a  furgeon  has  been  .examined  upon 
this  head,  and  much  weight  is  laid  upon  his 
oath.  1  hat  there  was  a  furgeon  at  Paris  in 
the  year  1748  of  the  name  of  Louis  Pierre 
Delamarre,  is  proved;  but  that  this  perfoa 
ffiould  have  been  the  accoucheur  who  deli- 
vered 
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vcred  Lady  Jane,  cannot  be.  The  La  Manr 
who  attended  Lady  Jane  was  a  Walloon.  He 
lad  been  furgeon  to  a  regiment  before  172  i, 
and  was  then  a  noted  accoucheur.  This 
French  La  Manr  was  borh  at  Mont reuil  fur  mer 
inPiccardy  in  17 11,  had  ferved  in  a  barber's 
fliopin  Paris  in  the  1734,  was  afterwards  aa 
attendant  at  the  Hotel  Dieu  for  fome  years, 
and  an  acquaintance  of  Monlieur  Menager, 
and  never  was  cither  furgeon  to  a  regi- 
ment, nor  out  of  France.  The  ftory  told 
by  Monfieur  Menager,  and  now  adopted  by 
the  defender,  is,  that  in  the  year  1747  or 
1748,  La  Marr  imparted  to  Menager,  that  he 
was  engaged  to  bring  to  bed  a  foreign  Lady, 
who  had  come  from  beyond  fea,  and  who 
was  advanced  in  years  :  That  La  Marr  defired 
his,  Menager^'s  affiftance;  which,  however,  he 
did  not  give  :  That  La  Marr  afterwards  told 
him,  that  the  Lady  was  delivered  of  twins, 
one  of  whom,  being  weakly,  was  commit- 
ted to  his  care,  and  of  whom  he  had  the 
charge  for  feveral  months  :  That  La  Marr  told 
tiie  ftory  in  the  chambrede  garde  a  P Hotel Diu^ 
in  prcfence  of  Monfieur  Gilles,  Monfieur 
Mele,  and  others :  He  fays  la  Marr  was  con- 
neftcd  with  a  Madame leBrun,  who  kept  one 
of  his  depots,  of  which  he  had  feveral :  That  he 
Ad  not  know  where  Madame  le  Brun  lived, 

but 
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but  judged  it  was  in  the  ^artier  de  St  Andre 
des  arts,  becaufe  he  izw  La  Marr  often  turn- 
ing  to  that  hand.    La  Marr  told  him  par- 
ticularly, that  he  had  been  befpoke  for  bring- 
ing that  foreign  Lady   to  bed  before  her  arri- 
val at  Paris.     The  other  gentlemen  have  been 
examined :    They  agree  that  La  Marr  told 
them  that  he  had  brought  to  bed  a  Lady  who 
came  to  Paris  to  He  in  privately ;    That  the 
converfation    happened  in    the  chambre   de 
garde,  where  La  Marr  then  attended.    Now, 
it  is  certain,  that  La  Marr  was  dilinifled  from 
the  Hotel  Dieu  in  the  year  1 746,    or  begin- 
ning of  1747  ;  and  the  gentlemen  then  pre- 
fent  never  faw  him  there  afterwards ;  there- 
fore  this   accouchement    performed  by  La 
Marr  cannot  apply  to  Lady  Jane  Douglas. 
None  of  thefe  gentlemen  knew  any  thing  of 
LaMarr's  connection  with  a  Madame  le  Brun, 
nor  of  the  other  particxilars  mentioned  by 
Menager,     It  is  plain  to  me,  from  the  whole 
oath  of  Menager,  that  he  has  either  been  in- 
<lruded,  or  has  wantonly  volunteered,  by  ad- 
ding circumftances  to  the  fimple  ftory  told 
by  La  Marr  in  1 746,  to  accommodate  his  oath 
to  Sir  John  Stei^zw*t's  declaration,    ]m  point 
of  time,  the  ftory  told  by  X-a  Wlarr  cannot  a- 
gre?  tP  Lady  Jane  j  fteithc^y  CW  i*  agree  to 

her, 
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ha,  that  La  Marr  was  belfoke  before  ihe 
came  to  Paris ;  for,  though  Sir  John  has  faid 
io,  yet  that  is  now  given  up ;  and  the  ftdry 
of  Madame  le  Brun,  and  her  living  in  the^ 
^srtier  de  Si  Andre  des  arts^  is  artful  enough, 
as  that  is  the  Quarter  of  the  F^uxbourg  St 
Germain  which  is  upon  the  left  hand  go- 
ing from  the  Pant-naif  by  the  Rue  de  la  Oh 
mdie. 

Thm  Louis  Pierre  Dekmarre,  therrfbrc, 
could  not  have  been  the  accoucheur  of  Lady 
Jane  Douglas;  and  I  think  the  oath  of  Mr 
Menager  does  no  credit  to  the  caufc.  Had 
there  been  a  furgeon  alirc  at  Paris  in  1750, 
^0  delivered  Lady  Jane,  (and  this  La  Marr 
^•as  alive  at  that  time),  atad  a  landlady  who  was 
witnefs,  would  not  Sir  John  and  Ladyjane  have 
applied  to  them  for  certificates  of  the  delivery 
properly  authenticated,  inftead  of  writing  to 
Mrs  Tewis  at  Aix-Ja-Chappelle  for  attefta- 
tions  of  Lady  Jane's  pregnancy,  which  could 
Cjnify  nothing  ?  1  hey  feem  then  to  have 
been  anxious  to  fecure  the  birth  of  their 
children  from  being  challenged.  It  would 
have  coft  no  more  trouble  to  have  procured 
unqueftionable  evidence,  if  the  fad  was  true, 
than  it  did  to  procure  Mrs  Tewis's  declaration* 

Hap  the  proof  brought  on  both  fides  reft- 

f  ed 
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cd  here,  I  ihould,  for  the  reafons  I  have  gi- 
ven, been  of  opinion  for  the  purfuers.     On 
the  part  of  the  defender,  there  is  nothing  to 
fupport  his  filiation,  but  a  tale  big  with  ab- 
furdity    and  contradi&ion.    The   behaviour 
of  his  fuppofed  parents  inconfifient  with  his 
being    truly    their    child,     their    averment 
founded  on  falfehood,  and  fupported  by  for- 
gery :  I  fay,  had  no  further  evidence  been 
brought  in  this  caufe,  I  muft  have  been  of  o- 
pinion  for  reducing  the  fervice.     But,  when 
we  confider  the  pofitive  proof  that  is  brought 
of  the  place  where  Lady  Jane  and  Sir  John 
redded  at  the  time  affigned  for  the  delivery, 
all  dubiety  muft  vanilh«    Sir  John  and  Mrs 
Hewit  have  faid,  that  Lady  Jane  was  brought 
to  bed  in  the  houfe  of  Madame  le  Brun  on 
the   loth  July    1748.    But  neither  of  them 
can  tell  where  that  houfe  was.  On  the  con- 
trary, there  is  the  ftrongeft  evidence  that  the 
nature  of  the  thing  can  admit  of,  that  no  fuch 
houfe,  and  no  fuch  landlady  exifted.    It  is 
proved  and  admitted,  that,  on  coming  to  Pa- 
ris, they  lodged  at  the  Hotel  de  Chalons  till 
the  feventh  or  eighth  of  July.  Mr  Godefroy 
and  Mrs  Godefroy  who  kept  that  hotel,  have 
fworn  pofitively,  that  they  intended  indeed 
to  have  moved  oa  the  8th ;  but  that,  on  pre- 
tence 
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tencc  of  the  other  lodgings  not  being  ready, 
they  continued  to  lodge  at  his  houfe  till  the 
14th.     Godefroy  has  exhibited  his  accompt- 
book,  in  which  the  accompt  of  their  expence 
during  their  ftay  in  his  houfe  is  ingrofled ; 
and  to  that  accompt,  as  relative  to  Sir  John 
and  his  company,  he  and  his  wifedepofe.  Lady 
Jane  brought  forth  no  child  during  her  Hay  in 
the  hotel  de  Chalons :  She  refided  there  from 
the  4th  to  the  14th  of  July  1748.     This  evi- 
dence, therefore,  is  exclufive  of  the  poffibi* 
lity  of  the  defender's  birth  on  the  loth  July 
in  the  houfe  of  Madame  le  Brun. 

It  has  been  objefted,  on  the  part  of  the 

defender,   to    this  evidence   of  Godefroy's, 

imo.  That  it  is  not  credible,  that  Godefroy  and 

his  wife,  who  have  kept  a  public-houfe  fo  much 

frequented,  could,  after  fo  many  years,  recol- 

left  the  time  Sir  John  and  Lady  Jane  ftaid 

u-ithhimin  1748;   ido,  The  accompt  being 

blank  in  the  title,  cannot  be  applied  to  Sir 

John  Stewart,  but  may  relate  to  any  body  elfe* 

3//^,  At  any  rate,  it  cannot  afford  a  fufficient 

aufe  of  knowledge;  for,  as  there  are  many 

other  accompts  in   the  book   blank  in  the 

name,  and  Godefroy  does  not  remember  to 

whom  they  relate,  he  is  not  to  be  believed,  when 

he  applies  this  account  to  Sir  John  Stewart 

In 
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Iv  mj  hoshble  opihioA/ there  i^  notbifig  iif 
thcfc  objefliDns  :  For,  in  die  /r/?  phce,  it  i^ 
not  more  incredible,  that  Godefroy  ihould 
recolied  the  particulars  he  fwears  to,  than 
that  the  other  witneffes  wRo  have  been  exa- 
mined in  this  caufe  fheuld  do  ib ;  many  of 
whom  have  depofcd  to  faAs  and  to  converfa- 
tipns,  which  were  as  liable  to  be  forgotten 
as  this.    It  is  certain,  that  Godefroy  recollecl- 
cd  Sir  John  particularly.    He  remembered, 
that  he  had  been  recommended  to  him  by 
Mr  MaBlefcr  at  Rheims ;,  and,  though  the 
letter  he  received  on  that  occaiion  was  then 
fallen  by,  it  has  been  fince   recovered  and 
produced,  and  vouches  for  his  memory.     In 
the  next  place,  as  to  the  particular' time  of  Sir 
John's  being  at  Godefroy's  houfc,  he  does  not 
fwear  altogether  from  memory :  His  anfwer 
to  the  queflion  is :  It  will  appear  from  my 
book  at  what  time  he  entered,  and  when  he 
went  away ;  and  the  book  is   produced.     It 
does  not  much  importj  that  the  title  of  the  ac- 
compt  is  blank ;  had    the  name  of  Sir  John 
been  there  (as  probably  it  would  have  been, 
if  Mr  Maillefer  had  mentioned  the  name  in  his 
letter),  there- could  have  been  no  doubt;  and 
I  do  not  think  it  an  extraordinary,  effort  of .  | 
memory^,  that  Godefroy,  who  lodged  (iich  a 

company  i 


LORD    ELIOCK.  217 

company  of  ftrangers,    recommended  in  a 
particular  manner  to  him,  fliould  recoiled, 
tliat  fuch  an  accompt  related  to  thefe  perfons  ; 
Specially  as  Sir   John    returned    alone    to 
tbhoufe  fbme  little  time  after,  and  ftaid 
four  days;  and  the   accompt  for   that  time 
with  Sir  John's  name  ingrofled,  is  in  the  op- 
pojte  page  of  the  book  to  the  accompt  in 
queftion.     Befides,  it  is  not  poflible  to  ex- 
plain how,    or  from   what  circumftances,  a 
perfon  may  recoiled  a  fact.     We  fee  here, 
that  Godefroy   had  confiderable  aids  to  his 
memory;  and  there  is  not  One  fingle  circum- 
ftance  in  the  proof  which  contradifts  what 
ic  has  depofed,  excepting  Sir  John's  decla- 
ntion  and  Mrs  Hewit's  oath.    But  neither 
of  them  pretends  to  know  where  the  houfe 
^s,  in  which  they  fay  they  lodged  on  the 
loth  July.     As  to  Godefroy's  not  being  able 
readily  to  (ay,  to  whom  the  other  blank  ac^ 
tompts  in  his  books  did  apply;  I  do  not  think 
this  an  objefHon  of  any  moment  to  his  evi- 
dence.   It  may  be,  that  he  would  have  re- 
collected, had  there  been  fuch  facial  circuiQ- 
ftinces  to  recall  things  to    his   m^^mory  as 
there  was  in    this  cafe.     But   whether   he 
coQld  or  not,  it  will  not  follow,  that  there- 
fcit  be  has  fworn   falfely  as   to  Sir  John 
E  c  Stewart. 
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Stewart.  Had  there  bpen  in  Pfoof  any  fort 
of  evidence  that  Sir  John  was  in  ano- 
ther place  at  the  time,  and,  if  it  had  been 
doubtful  which  to  give  credit  to,  the  im- 
port of  the  evidence  on  either  fide  would 
fall  to  be  confidered  and  compared  to- 
gether. But,  when  it  cannot  be  fliown,  that 
Sir  John  was  in  any  other  houfe,  to  dil- 
credit  the  evidence  of  Godcfroy,  who  affert^ 
he  was  in  his,  upon  fuch  an  objedion  as  this, 
that  it  is  not  probable  he  could  remeiabei 
the  fact,  becaufe  he  may  have  forgotten  o- 
ther  fuels  which  have  no  relation  to  it,  i^ 
out  of  all  fight.  Godcfroy  and  his  wife  aw 
proved  to  be  perfons  of  ^ood  fame ;  the^j 
fcem  alfo  to  be  in  affluent  circumftances  foi 
people  of  their  ftation ;  and  it  does  not  oo 
cur  what  poffible  temptation  they  could  have 
to  fwear  to  a  falfchood.  Godefroy  told  th< 
ftory  the  fame  way  from  the  beginning,  and 
to  every  one  who  made  inquiry  at  hira.  Wt 
have  the  teftimony  of  Madame  Guy  for  ihiSi 
who  being  employed  for  the  defender  went 
to  his  houfe  to  interrogate  him,  when  he 
fliowcd  her  his  book,  and  pointed  out  the  ac- 
compt  therein,  as  relative  to  Sir  John  Stew- 
art In  a  word,  it  appears  to  me,  that  Godc- 
froy and  his  wife  are  candid  and  credible  wit- 

neffcs 
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lefles ;  they  have  depofed  to  a  faft  which  they 
hadaccefs  to  know.  There  is  not  a  fyllable 
of  evidence  in  the  whole  y^roof  (except  the 
tile  told  by  Sit  John  and  Mrs  He\vit)  which 
is  inconliftetit  with  or  contradicts  what  they 
fay ;  and  I  cj^fa  Tee  no  reafon  why  they  ought 
not  to  be  beli'(^ved.  This  then  to  me  is  de- 
cifive  of  the  caufe  9  for,  if  Lady  Jane  was  not 
delivered  on  the  loth  July  1748  in  the  houfe 
of  Madame  le  Brun,  as  it  appears  flie  was  not ; 
beaufe  on  thit  day,  and  for  fevcral  days  be- 
fore and  after,  flie  was  not  at  Le  Brun's,  btit 
at  Godefroy's,  where  fhe  was  not  delivered 
of  any  child ;  it  follows,  aS  a  neceffary  confe- 
quence,  that  the  defender  is  not  her  Son. 

There  are  many  other  particulars  in  the 
proof  which  I  do  not  think  neceffary  to  fay 
JBuch  upon^  I  Ihall  only  mention  ibme  of 
thcnt 

It  is  faid;  that  the  fuli)iciohs  of  the  reality 
of  the  defender's  birth  were  raifcd  and  pro- 
pagated by  the  friends  of  the  family  of  Ha- 
milton-: Thai  the  reality  of"  the  birth  was 
never  doubted  of  abroad  by  any  body ;  ^nd 
that  it  is  not  probable  Sir  John  and  Lady  Jane 
'would  have  carried  a  child,  {jrocurcd  lil  the 
^y  it  is  faid  the  defender  wafe,  to  llheims, 
^herc  there  *i^aS  ftlch  dungef  of  detcftiori. 

As 
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As  to  the  fufpicions  entertained  in   thii 
country,  it  does  not  appear  to  me  that  ther^ 
is  any  proof  from  what  they  arofe,  or  who 
propagated  them  ;  nor  do  I  think  it  of  any 
importance  to  inquire  from  whom  they  proi 
ceeded:    Certain  it  is,  that  they  w^ere  earl)^ 
entertained,  and  that  Lady  Jane  and  Sir  Johnj 
were  informed  of  them  in  a  few  weeks  after 
the  birth  was  notified  in  Britain.     It  does 
not  indeed  appear,  that  any  fufpicions  were 
entertained  at  Rheims :    Sir  John  and  Lady 
Jane  were  ftrangers  there;  nobody  was  in- 
terefted  to  inquire ;   and  it  would  not  readi- 
ly occur  to  doubt  of  a  thing  one  had  no  con- 
cern about.    As  to  the  danger  of  detedion, 
there  was,  no  doubt,  a  riik ;  but  that  riik  was 
not  great,  as  matters  were  managed ;  for  it 
does  not  appear  that  more  particulars  were 
mentioned  at  Rheims,  fo  as  to  lead  to  a  dif- 
covery,  than  were  communicated  to  friends 
*  in  Britain  to  whom  the  event  was  notified, 
if  the  people  at  Rheims  believed  the  birth  to 
have  happened  at  Paris,  at  the  fame  time 
that  their  acquaintance  at  Paris,  as  well  as 
their  friends  in  Britain,  were  kept  in  the  dark 
as  to  that  particular. 

It  is  laid,  that  there  does  not  appear  any 
jnotive  that  could  indvice  Sir  John  and  Lady 

Jane 
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Jajie  to  commit  the  crime  they  are'chkrged 
with,  and  that  their  chara^er  puts  them  a- 
bovc  aU  fiifpicion  of  being  gmlty  of  fo  wicked 
anaaion;  befideg,  tliey  were  in  fuch  fiiaits 
for  money,  that  it  cannot  be  fuppofed  they 
would  take  the  charge  of  two  children,  not 
their  own,  when  they  could  hardly  fublift 
themfelyes. 

In  my  opinion,  charader  has  little  to  do 
in  the  matter,  where  the  queftion  is,  Whe- 
thcr  a  faa  be  true  .or  falfe  ?  And  as  little  is  it 
Peceflary  to  affign  motives  which  might  in- 
duce a  party  to  aft.    If  a  crime  is  charged 
Md  proved,  it  is  no  defence  to  fay,  that  the 
party  had  fuch  a  charafler,  and  the  motives 
arc  not  affigned ;   The  truth  of  the  hd  char- 
gedmuftftand  upon  the  evidence  bn)ught, 
whatever  may  have  been  the  charader  of  the 
^accufed.  .In  the  prefent  cafe,  I  think 
tte  ha  proved ;  though,  if  chaK«fler  were  to 
^  taken  into  .confideration,  i  do  not  think 
">at  of  the  parties  concerned  appears  in  the 
moaamiablelight   Idonpf^ntheo^! 
mens  of  fundry  of  the  witneffes,  that  they 

fought  fo  and  fo,  I  rpeak  of  the  condud 
«d  behaviour  that  is  proved.    As  to  motives 

^aveiaid  it  is  notneceffary  to  affign  them! 
Necd,u^pfte„i„,poiIible;   becaufe  it  is 

impoffibic 
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inipoftible  to  diVe  into  tlie  htinflS  Shd 
thoughts  of  mfen,  which  are  fo  virious  that 
the  fame  reafon  will  frequently  move  differ- 
ent men  to  acl  quite  different  and  contrary 
parts ;  But,  from  the  proof  before  us,  there  ap- 
pears to  have  been  fome  motives  which  might 
influence  Sir  John  and  Lady  Jane  :  They  feem 
both  to  have  had  an  expenfive  turd ;  and,  as 
th^y  fell  updn  many  expedients  to  get  ttioney, 
it  is  more  than  probable,  their  ftroog  fndtivc 
was  to  procure  a  fettlement  froin  the  Duke 
of  Douglas*  We  do  not  fee  any  application 
made  to  him  till  the  marriage  was  notified, 
with  a  hint  that  it  was  likely  to  prove  fruit- 
ful. Lady  Jane  till  then  feems  to  have  been 
fatisfied  with  the  L.  300  a-year,  which  her 
brother  allowed  her,  aiid  which  was  regu- 
larly paid.  But,  after  that  time,  he  is  ap- 
plied to  for  a  fettlement,  and  their  friends 
are  earneftly  follicited  to  fuppot-t  the  appli- 
cation. By  the  letters  to  Lord  Milton,  it 
appears,  that  if  fair  means  did  not  prevail, 
there  were  others  fuggefted  which  might  be 
fujEcient  to  induce  his  Grace  to  comply. 
And  if  this  \^^s  a  motive,  as  it  feems  to  have 
been,  it  affords  at  the  fame  time  in  anfwer 
to  the  argument  ufed  for  the  defender,  arifing 

from 
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from  tiie  cxpence  of  keeping  fuppafititiou^ 
children  when  they  were  in  fuch  ftraitened 
circppftanccs. 

There  is  great  weight  laid  upon  the  affec- 
tion fliown  by  l^dy  J^ne  to  the  children  j 
which,  befides  heipg  dcpofed  to  by  fevcral 
^itneffes,  appears  from  the  letters  which 
pafTM  betyi^een  her  and  Sir  John  while  at 

Londoi^ 

h  is  indeed  in  prpof,  that  Lady  Jane  £bowr 
cd much afFeftion  to  the  children;  and  in  thcfc 
letters  her  exprefliqus  aye  full  of  tendcruefs. 
But  her  ftclion^  contradict  her  exprcfijon^ 
Lady  J^pp's  be|iayipur  with  regard  to  the 
youngell  cl^Ud  is  fuch  as  a  tender  parent 
CQ^^d  never  have  h^d.  ^his  child  is  repre- 
fcnted  ^s  fo  yeiy  weak  at  his  coming  in- 
to the  world,  thsit  it  was  ncccffary  for  the 
iccoqcheur  to  befprinkle  him ;  a  thing  that 
is  never  done  but:  in  t}\e  mod  extreme  necef- 
fity,  ^d  raoi^  eminent  danger  of  death  :  Yet 
this  v^ry  W^al^ly  child,  who,  it  was  thought, 
could  not  live  if  not  fent  imnjiediately  to 
tlie  country,  was  never  once  inquired  after 
by  Lady  Jane:  She  never  faw'him  till  he 
was  fixtcen  months  old  :  This  furely  was  not 
the  part  of  a  tender  mother.  That  flie  knew 
^f  his  weakly  condition,  appears,  from  her  let- 
ter 
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ter  of  the  6th  Auguft  to  her  brother.    If  fhe 
could  not  go  to  fee  the  child  herfelf  while  at 
Paris,  Sir  John  or  Mrs  Hewit  rtiight  have 
gone  to  inquire  after  him:  It  is  not  pre- 
tended Mrs  Hewit  ever  went ;  and  I  think 
It  pretty  evident  that  Sir  John  was  as  great 
a  ftranger ;  for  had  he  been  in  ufe  to  vifit  the 
child,  he  muft  have  known  where  he  was  kept, 
and  could  have  found  out  the  place  without  ' 
the  affiftance  of  LaMarr ;  which,  however,  he 
fays  he  could  not  do.  It  is  pretended  they  of- 
ten heard  of  hinl  by  means  of  La  Mam  Had 
that  been  fo,  it  might  fatisfy  them  perhaps, 
while  at  a  diftance ;  but  will  not  account  for 
the  negleft  and   indifference  flxown  during 
their  ftay  at  Paris.    There  is  a  circumftance 
which  here  occurs,  and  which  ihould  have 
been  mentioned  before,  viz.  the  name  of  Sfjol- 
to  given  at  this  time  to  the  child  :  No  name 
is  ever  given  at  an  endoymerU,  and  it  is  only  in 
the  letter  of  6  th  Auguft,  that  Lady  Jane 'de- 
fires  her  brother^s  leave  to  name  the  one  child 
Archibald,  the  other  Sholto,  which  is  evidence, 
that  neither  of  them  had  at  that  time  any  name. 
And  this  ferves  alfo  to  prove  the  forgery  of 
La  Marr's  letter  of  1752,  in  which  he  names 
the  youngeft  child  Sholto-Thomas^  though  he 
was  not  baptifed  by  that  name  till  after  they 

had 
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had  been  fome  tiMe  in  England  in  1750. 
This  behaviour  of  Lady  Jane  convinces  me* 
that  there  was  more  of  affectation  than  reali* 
ty  in  her  expreffions  of  tendernefs.  Beiides, 
it  was  natnnd  for  her  to  be  on  her  guard,  and 
to  behave  in  fuch  a  manner  as  not  to  betray 
the  fccret :  Affection  alfo  might  grow  from 
habit;  and  it  has  a  very  fingular  appearance, 
that  fuch  a  number  of  thefe  infignificant  let- 
ters as  have  been  produced  fliould  have  been 
prefcrved,  and  yet  not  one  of  the  many  let- 
ters feid  to  be  wrote  by  the  accoucheur 
fliould  make  its  appearaiice.  But  what  fatis- 
fies  me  perfeAly  on  this  head,  is  the  whole 
of  her  conduft  front  firft  to  laft.  It  was  in 
her  power,  if  flie  was  feally  the  mother  of 
thefe  children,  to  have  removed  every  doubt 
and  fufpicion  as  to  their  birth ;  it  was  her  du- 
ty to  have  done  fo ;  Ihe  never  did  iti  or  took 
any  cffeftual  ftep  to  do  it  The  procuring  of 
one  authentic  certificate  of  the  birth,  would 
ha^e  fliown  more  love  and  affeftion  to  her 
children,  than  hundreds  of  letters  wrote  to  Sir 
John,  containing  the  tendereft  expreffions. 

After  having  faid  fo  much,  and  deliver- 
ed my  opinion  upon  the   point  in  iffue,  I 
fcould  not  think  it  neceffary  to  add  any  thing 
niorc,  were  it  not  that  a  proof  has  been  endea- 
F  f  voured 
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voured  to  be  broilght  of  die  way  and  manner 
in  which  thefe  children  ^Verc  procured.    Had 
nothing  of  this  kind  been  done  or  attempt* 
cd  to  be  done,  it  would  not  influeirce  the  que* 
ftion,  nor  alter  ray  opinion.     I  t!hink  it  pro- 
ved, thlt  the  defender  neither  is,  noF  poffibly 
could  be  the  fon    of   Lady  Jane  Douglas; 
whofe  child  he  is,-  or  in  what  manner  he  was 
adopted  by  her  and  Sir  John  Stewart,  is  of 
little  moment.     It  was,  however,  the  duty  of 
the  purfuer»  to  bring  a  proof  of  that,  if  in 
their  power,  though  matters  might  have  been 
fo  managed  as  to  render  it  impoi&ble  to  do 
fo.     As  to  the  proof  brought,  whatever  ex- 
ception may  be  taken  to  the  depofitions  of 
the  Mignons  in  other  refpefts,  I  think  there 
is  undoubted  evidence,  that  Mignon's  child 
was  carried  off  by  flrangers  in  July  1748,  and 
before  the  2 2d  day  of  that  month  :  That  thcfc 
firangers  were  a  man  aiid  a  woman,  who  pre- 
tended they  wanted  the  chil<f  only  for  a  few 
weeks,  to  £hx)w  to  a  Lady  newly  delivered, 
but  whofe  child  had  died.      It  is  alfo  un- 
doubted, that  Saury's  child  was  carried  off  in 
November  1 749  by  ftrangers  alfa,  a  man  and 
two  women,  who  lodged  at  the  Croix  de  Fer, 
and  who  faid  they  were  Irlandots.     It  is-  very 
lingular,  that  both  thefe  enlevements  fliould 

happen 
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happen  at  the  precife  time  when  Sir  John  and 
Lady  Jane  were  at  Paris,  aad  fliould  be  at- 
tended with  fuch  drcumftances  as  muft  create 
the  moft  violent  fofpicion,    that  they  were 
the  perfons  who  carried  oflF  the  childjren.   As 
to  Mignon^s  child,    the  circumftancc  of  the 
child'5  drefs,  depofed  to  by  Mignon,  and  eon- 
finned  by  Madame  Favre  the  nurfe,  i«  re- 
markable.     It    is  alfo  remarkable,  that  Sir 
John  and  Lady  Jane  came  to  Michell's  with- 
out any  child ;  ^at  the  next  day,  when  all 
the   three    went   to  bring  the  child,    they 
brought  it  home  and  a  nurfe  along  with  it ; 
but  fuch  ^  nurfe  as  no  child,  even  of  the 
pooreft  perfon,  ever  wag  intruded  to,  a  poor 
beggarly  thief,  picked  up  in  the  ftreets,  who 
had  no  milk  in  her  breafts.     The  account  gi- 
ven by  Mrs  Hewit  of  this  matter  is,  that 
Madame  le  Brun  had  recommended  a  nurfe 
who  flaid  with  them  in  her  houfe  while  they 
continued  to  lodge  there,  but  who  was  per- 
mitted to  carry  the  child  to  her  own  houfe 
when  they  removed  to  MichelFs :  That  Sir 
John  afterwards  going  to  fee  the  child,  found 
the  nurfe  drunk,  and    thereupon   font    the 
coach  for  Mrs  Hewit,  who  went  and  brought 
him  home :    That  they  got  a  milk-woman  in 
jhe  neighbourhood  to  give  him  fuck,   till 

Bir 
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Sir  J6hn  found  a  nurfc  fomcwherc  in  the 
fuburbs;    but  Ibe  proving  a  bad  one,  and 
having  no  nulk  in  her  breafts^  was  difmifled, 
and  the  miU^-womaii  again  employed    This 
ftory,    told  by  Mrs  Hewit,  is  incompatible 
with,  and  contradictory  to  what  happened  at 
Michell's,  as  dcppfed  to  by  Madame  Michell, 
Madame  Blainville,  Madame  Favre.    Befides, 
the  ftory  is  inconfiften  t ;  for,  had  the  child  been 
left  with  the  nurfc  they  had  while  at  Madanje 
Ic  Brun's,  he  could  not  have  been  feraiflicd  for 
want  of  nouri£bment ;  flie  had  fuckled  him, 
by  their  account,  at  leaft  for  ten  days,  and 
though  flie  had  been  fo  abandoned  a9  to  be 
druni,  yet  flic  h^  milk  to  give  the  child. 
But  it  is  in  proof,    that  the  child,    when 
brought  to  Michell's,  was  in  a  pityful  condi- 
tion,  quite  famifhed,   and   the    nurfe  they 
brought   with    them   had   no  milk.     This 
therefore  could  not  be  the  nurfe  formerly 
employed;  and  that  they   brought  a  nurfe 
with  the  child,  is  certain.    Now,  fuppofing 
the  child  thus  brought  to  Michell's  to  be  the 
child  procured  from  J^ignon,  and  who  muft 
have  been  fecreted  a  day  or  two,  he  would 
naturally  be  in  the  condition  defcribed,  almoft 
dying  of  hunger,  which  Lady  Jane's  child 

could  not  have  been,  as  he  was,  till  that  mo 

inent, 
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m^nt,  with  a  nurfe  who  had  fuckled  him  for 
ten  days  without  any  complaint.     Befides, 
the  child  brought  was  three  weeks  old  at 
leafi,    as  depofed  by  Madame  Favre.     All 
thcde  circumilances  are  well  accounted  for 
0D  the  fuppofition  of  this  being  the  child  got 
from  Mignon ;  but  will  not  apply  to  a  child 
bom   by  Lady  Jane  on  the  tenth  of  July, 
The  time  alfo  agrees  with  the  reft  of  the 
proof;  the  enlevement  happened  exadly  at  the 
time  when  Lady  Jane,   Sir  John,  and  Mrs 
Hcwit,  were  iecreted  after  they  left  Gode- 
froy's  on  the  14th,  and  when  none  of  them 
can  give  any  account  of  themfelves,  or  fay 
where  they  lodged.    It  is  alfo  very  remark- 
able, that  no  notification  was  given  of  the 
delivery  of  Lady  Jane,  (though  faid  to  have 
happened  on  the  loth),   till   the   2 2d  July, 
which  was  after  they  had  brought  the  child, 
in  the  manner  we  have  feen,  to  Michell's. 

As  to  Saury's  child,  there  was  an  aftual 
tlicft ;  and  the  time  when  it  happened  is  pret- 
ty nearly  afcertained  to  be  when  Sir  JohA 
and  Lady  Jane  were  at  Paris  in  November 
1749.  Sir  John,  when  interrogated,  can  give 
^^  account  where  he  put  up  during  their 
%at  Paris  at  that  time;  and  the  incident  of 
J^dy  Jane's  hcadach,  when  they  had  fet  out 

to 
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to  fetch  their  child,  and  of  her  and  Mrs 
JHewit's  being  fet  down  at  a  houfe  they  knew 
nothing  about,  till  Sir  John   and  La  Marr 
brought  the  child,    is    fomewhat    Angular. 
However,  this  is  the  ftory  toldj   but  then, 
Sir  John  and  Mrs  Hewit  do  not  quite  agiec 
in  their  accounts.    Sir  John  fays,  he  intend- 
ed to  ftay  only  one  night  at  Paris :  That  the 
firft  thing  he  did,  was  to  inquire  for  La  Marr, 
as  without  him  he  could  not  have  found  the 
ichild;  and  that  La  Mjrr  came  to  them  either 
that  night  or  next  morning.     Mrs  Hewit 
fays,  flie  is  pofitive  La  Marr  did  not  come 
till  the  laft  day  of  their  ftay  at  Paris.    Sir 
John  and  La  Marr  brought  the  nurfc  and 
child  to  the  houfe  where  they  had  left  Lady 
Jane  and  Mrs  Hewit;  and  the  nurfe  being 
paid  by  Sir  John,  fays  Mrs  Hewit,  by  La 
Marr,  fays  Sir  John,  they  fet  out  for  Rheims 
next  morning.    The  whole  of  this  ftory  is 
moft  injprobabl?,  ^nd,  like  the  reft,  the  par- 
ties do  not  agree  in  their  accounts.    There  is 
a  total  failure  of  memory  as  to  thofe  cir- 
cumftances  from  which  the  truth  or  falfc- 
hood  of  it  coul4  be  afcertaijied ;  and  from 
the  whole  of  the  proof  on  this  head,  it  is 
apparent,  that  this  journey  to  Paris  in  1749* 
is  attended  with  the  fame  marks  of  myftery 

aD4 
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md  concealtnent^  that  runs  through   the 
whole  of  their  behavioun 

HowEVERi  in  order  to  fupport  their  ac- 
count, there  is  adduced  a  witnefs,  Madame 
Gamier,  who  is  faid  to  have  been  the  perfon 
\^ho  nurfed  Sholto.   But,  upon  comparing 
her  oath  with  thofe  of  the  other  witnefies, 
and  with,  the  hiflory  of  Lady  jane's  deliver)*. 
It  plainly  appears  to  be  fuch  an  oath  for  pro- 
ving the  nurfing  of  Sholto,  as  Menager's  is  for 
proving  Louis  Pierre  Delamarre  to  have  been 
the  accoucheur  of  Lady  Jane :  That  this  Ma- 
dame Gamier  had  a  child  committed  to  her 
to  be  nurfed  in  1748,  may  very  well  be  belie- 
ved; indeed,  there  is  evidence  of  it;  but  that 
this  child  could  be  one  born  of  Lady  Jane 
Douglas  on  the  loth  July  1748,  and  feilt  ei- 
ther that  day  or  next  morning  to  her,  is  ira- 
poffiblc.     Every  circumftance  contradifts  the 
fuppolition ;  although  there  are  feveral  par- 
ticulars fworn  to  make  it  quadrate :  Madame 
Gamier  got  this  child  when  her  fon  Jerome 
vas  fix   months  old ;  flie  nurfed  him  on  Je- 
rome's milk,   and  kept  him  eighteen  months. 
Jerome  is  proved  to  have  been  born  in  March 

17:8 :  file,  therefore,  did  not  receive  her  fofter- 

child  till  the  month  of  September  1748,  and 
kept  him  till  February  or  March  1750.     And 

this 
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this  agrees  with  the  manner  file  fays  the  child  • 
was  brought  to  her,  which  was  in  a  coach,  and 
with  torch-light,  about  nine  o'clock  at  night. 
This  might  very  well  be  in  the  month  of 
September;  but  there  was  no  neceffity  for 
torch-light  on  the  ftreets  of  Paris,  in    the 
beginning  of  July.    Befides,  her  account  of 
taking  the  child  from  her  does  not  agree 
with  that  given  by  Sir  John  and  Mrs  Hcwit. 
I  fliall  not  go  through  the  particulars   of 
the  proof  of  thefe  enlevemens  j  they  are  well 
known  to  all  of  your  Lordihips :   The  de- 
fcription  given  of  the  perfons  is  not  fuch  as 
of  ncceffary  confequence  to  bring  them  home 
to  Sir  John  Stewart ;  but,  from  every  circum- 
ftance  attending  them,  and  from  the  whole 
of  the  evidence,  I  incline  to  believe,  that  he 
was  the  perfon,  though  I  do  not  found  my 
opinion  in  the  caufc  upon  that :   My  opinion 
goes  upon  the  improbability  of  Lady  Jane's 
halving  been  really  with   child;  her   whole 
condu<5  and  behaviour  contradifts  the  fuppo- 
fition ;    on  the  care  taken  by  her  and  Sir 
John  to  withdraw  from  their   acquaintance, 
nay,  even  from  their  fervants,  and  not  only 
to  fecrete  and  hide  thcmfelves,  but  to  con- 
ceal every  thing  moft  material  to  be  known 
even  from  their  neareft  friends ;  on  the  in- 

conliftencies, 
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confiftencieSy  contradiftions,   and  falfehoods 
in  the  accounts  given  by  Sir  John  and  Mrs 
Hcwit,  fupported  by  Mrs  Walker,  upon  their 
ncglefting  to  get  proper  certificates  of  the 
births  which  it  imported  them  much  to  get, 
and  which,  we  fee, 'they  were,  in  1750,  de- 
firous  to  procure;  and,  infteadoffuch,  produ- 
cing and  ufing  £&lfe  and  forged  letters  to  fup- 
ply  the  deficiency ;  and,  laftly,  upon  the  pofitive 
proof  of  Lady  Jane  and  Sir  John's  being  at 
Godfroy's  on  the  day  affigned  for  the  birth, 
which  is  exclufive  of  the  poflibiiity  of  her 
being  delivered  of  any  child  on  the  loth  July 
1 748.    It  is  upon  thefe  grounds,  that  I  am 
of  opinion  for  reducing  the  fervice. 
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N  tliis  caffe,  I  have  had  great  difficulty. 
The  bulk  of  the  proofs,  the  prolixity  oi 
the  pleadings,  and  the  diffufenefs  of  the  me- 
fiionals,  though  artfully  and  ably  wrote, 
rendered  it  not  an  eafy  tafk  for  me  to  col 
left  the  material  parts  of  the  evidence,  and 
to  bring  it  to  a  point  I«was  almoft  loft  in 
a  labyrinth  of  proofs  and  arguments :  But, 
on  reconfidering  it  within  thefe  few  days, 
with  a  view  to  advifing  the  caufev  1  have 
formed  the  fame  opinion  with  that  firft  de- 
livered, and  with  thofe  delivered  yefterday. 

In  the  entry,  I  will  take  notice  of  one  or 
two  articles  that  have  been  brought  into  this 
queftion ;  but  which,  I  apprehend,  do  not  be- 
long to  it. 

I  little  expefted  to  have  heard  any  clamour 
again  raifed  againft  the  Tournelle  procefs, 
after  the  full  and  fatisfaftory  account  given 
of  the  nature  of  thefe  proceedings  in  the 
purfucrs  memorial ;  much  lefs  diid  I  expeft 
to  hear  it  compared  to  forgery  and  the  deep- 
eft  of  crimes.    The  extravagance  of  this  idea 

is 
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is  a  fuffident  Tefutation  of  it  It  always  ap- 
pealed to  me  a  regular  and  competent  pro- 
ccfi 

Neither  did  it  occm*  to  me  that  the  con* 
iuSt  of  the  caufe  could  be  blended  with  the 
merits  of  it.    The  conduft  of  a  caufe  may 
be  wrong,  and 'the  caufe  itfelf  may  be  right. 
Agents  may  have  afted  improperly :  Let  them 
account  for  their  conduft^   but  I  do  not  fee 
how  their    condud  can  affect  the   parties. 
This  court  will  never  forfeit  a  party  of  his 
right  oB  account  of  the  mifconduA  of  his  a* 
gent    But,  in  the  management  of  this  caufe,  I 
fee  nothing  reprehenfible  in  the  condud  of  the 
agents  on  either  fide ;  On  the.  contrary,  the 
condud  of  the  agent  on  the  part  of  the  pur- 
fuers  appears  to  me  to  have  been  fo  fair,  fo 
aodid,  I  had  almoft  fa^d  fo  impartial,  that  it 
docs  honour  to  himfelf  and  to  his  profeflion^ 
But  thefe  matters  I  only  touch  upon,  they 
being  foreign  to  the  prefent  queftion. 

Both  parties  feem  to  have  pleaded  the 
points  of  law  in  this  caufe  too  high ;  which, 
from  their  anxiety,  is  very  natural,  and  what 
indeed  very  frequently  happens.  The  pur- 
fuers  argue,  that  a  fervice  is  of  no  avail  when 
a  rcduftion  of  it  is  brought :  The  defender, 
on  the  other  hand,  maintains,  that  it  is  a 

barrier 
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barrier  almoft  unfurmountable,  fro  veritai 
hahetur,  and  that  it  requires  the  ftrongeft,  di 
reft,  and  pofitive  evidence  to  reduce  it.  1 
fubfcribe  to  neither  of  thefc  opinions.  Scr 
vices  are  generally  founded  on  circumftantia 
and  prelumptive  evidence :  As  oppofition  i^ 
fcldom  made  to  them,  they  are  often  carried 
on  in  a  flovenly  manner,  aiid  generally  ard 
expedited  without  much  inquiry  or  attention  ^ 
for  thefe  reafpns  they  are,  as  Lord  Stair  ex^ 
preffes  it,  eaftly  reduced. 

In  order  to  reduce  a  fervice,  it  is  only  ne- 
ceflary  to  bring  ftronger  evidence  than  that 
adduced  in  the  fervice :  But  a  fervice  is  fiill 
of  fome  avail  j  for  it  throws  the  onus  frobandi 
upon  the  purfuer  of  the  rcdudion;  and  it 
remains  unfhaken  until  he  has  brought  fuch 
flrongcr  evidence  in  oppofition  to  it.  This 
evidence  muft  not  preponderate  a  little  over 
the  evidence  brought  in  the  fervice,  but  it  muft 
do  it  conftderably ;  it  muft  carry  conviclion 
along  with  it,  that  the  icrvice  was  erroneous, 
cither  from  want  of  evidence,  or  as  proceed' 
ing  upon  falfe  evidence. 

When  the  purfuer  of  the  reduftion  has 
thus  brought  ftronger  evidence  in  oppofition 
to  the  fervice,  the  onus pnbandi  is  transferred 

to  the  other  fide.    It  is  then  incumbent  on 

the 
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Ae  defender  to  bring  further  evidence  in  fup^ 
port  of  his  fervice;  and  this  the  defender  ha3 
in  fad  admitted  in  this  cafe;  for  he  hai 
brought  additional  evidence,  and  much 
ftronger  evidence  tl^an  any  adduced  in  the 
fervice.  He  has  produced  a  train  of  private 
correfpondence  betwixt  Lady  Jane  and  Sir 
John,  which  have  great  weight  in  this  caufe. 

The  firft  point  to  be  coafidcred  is  the  proof 
of  Lady  Jane's  pregnancy.  The  appearan- 
ces of  pregnancy  are  very  ftrongly  prove4 
by  a  number  of  perfons  of  character;  but 
the  contradictory  evidence  that  is  brought 
renders  this  circumftance  fomewhat  dpubtfuL 

Lady  J  an  £  is  reprefented  by  fome  of  the 
witneffes  fo  big,  fo  unwieldy,  at  Aix-la-Chap- 
pelle,  at  Liege,  at  Rheims,  and  other  places, 
that  it  could  not  efcape  the  notice  of  any 
perfon  who  had  eyes :  Yet,  by  the  evidence 
of  other  witneffes  equally  credible,  it  appears 
not  to  have  been  obferved  at  all  by  fome,  and 
to  have  been  but  flightly  remarked  by  others; 
particularly,  in  the  laft  llages  of  the  alledged 
pregnancy,  when  it  ought  to  have  been  molj: 
pbfcrved,  had  it  been  real :  Thus  at  Kheims, 
and  at  Paris,  and  on  the  road,  there  is  fcarce 
any    evidence  of    its   having   been  obfer* 

^0M£ 
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Some  circumftances  in  the  conduct  of  La- 
dy Jane  about  this  period,  render  her  preg- 
nancy much  fufpefted.  We  find  her,  when 
it  is  faid  ihe  was  four  months  gone  with 
child,  denying  her  marriage  to  her  friend  and 
acquamtance,  Lady  Katharine  Wemyfs ;  yet, 
about  the  lame  time,  expofing  her  preg- 
nancy to  nuns  and  ftrangers.  We  find  her 
.leaving  Aix4a-Chapelle,  when  near  her  fup* 
l^ofed  time  of  delivery,  vnthout  any  caufe ; 
when,  on  the  contrary,  flie  had  great  reafon 
to  have  remained  in  that  part  of  the  coun- 
try, till  after  her  delivery,  as  then  fhe  was  on 
the  eve  of  procuring  an  oflFer  of  the  Count 
Salm's  country- houfe  to  ly  in  at,  which  flie 
had  folicited,  and  which  was  a  fituation  to  be 
wiflied  for  by  het  for  her  delivery,  in  her 
then  circumftances.  'There  (be  might  have 
been  delivered  in  quietnefe  and  iafety,  by  able 
afliftance  from  Aix-la-Chapelle  or  Liege,  at 
no  expence  for  lodging,  and  at  a  fmall^ono 
in  other  refpefts.  Thus  flie  might  have  avoid- 
ed the  great  expence,  the  trouble  and  danger 
to  her,  if  pregnant,  of  a  long  and  tedious 
journey.  We  find  her  concealing  her  inten- 
tion of  going  to  Paris,  although  her  fuppofed 
errand  jthither  was  th^  pride  of  her  heart. 
We  find  her  travelling  a  long  journey  in  ve- 
ry 


LORD     STONEFIELD.     2}f 

ty  uneafy  machines,  at  late  and  early  hourSf 
and  even  on  one  occafion  fitting  up  all  nighty 
when  fhe  fcarcely  had  any  time  to  reckon. 
We  find  her  journeying,  notwithftanding  of  her 
alledged  illne&  at  Sedan  or  Rhetelle,  at  fuch 
a  rate,  that  Mrs  Hewit  was  afraid  ibe 
would  have  been  delivered.  We  find  her 
leaving  her  maid  fervants  behind  at  Rheims 
on  a  falfe  pretence  of  -want  of  money,  at  a 
tim^  when  their  attendance  on  Lady  Jane 
would  have  been  moft  ufeful  and  neceflary^ 
if  there  bad  been  a  real  pregnancy.  It  is 
pretended,  that  flie  went  to  Paris  in  queft  of 
able  afliftance  to  her  in-lying ;  yet  (he  leaves 
Liege  and  other  places  where  good  afliftance 
was  to  be  had.  For  this  purpofe,  fhe  made  a 
very  long  journey;  but  it  is  not  pretended, 
that  any  perfon  of  character  was  employed 
as  an  accoucheur.  It  is  averred,  that  a  low^ 
unknown  accoucheur  was  employed,  and 
who  was  picked  up  very  accidentally.  Thefc 
inconfiftencies  of  condudl,  and  contradiclionc 
in  the  evidence,  rather  denote  a  feigned  than 
a  real  pregnancy.  But  the  evidence  of  preg- 
nancy ameunts  only  to  a  proof  of  the  ap- 
pearances of  pregnancy.  Such  appearances 
are  often  fallacious,  equivocal,  and  never 
certain,    particularly  in  a  perfon    of   Lady 

Jane*» 
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Jane's  age.  Women  have  been  frequently 
deceived  about  their  own  pregnancy;  much 
more  cafily  then  may  others  be  deceived  by 
fuch  appearances.  This  evidence,  therefore, 
of  a  pregnancy  is  not  conclufive.  Appear- 
ances are  never  depended  upon,  i^  order  to 
prove  a  real  pregnancy ;  for  that  purpofe,  a 
further,  and  very  particular  inveftigation 
is  always  infilled  upon,  when  there  is  any 
doubt  of  a  pregnancy,  and  when  fuch  in- 
vcftigation  can  be  made. 

Om  the  other  hand,  the  evidence  brought 
on  the  part  of  the  purfuers  againft  Lady 
Jane's  pregnancy,  is  only  negative,  and  there- 
fore not  conclufive ;  but  indeed,  fuch  muft 
neceflarily  be  the  nature  of  this  evidence.  It 
is  almoft  impoflible  to  prove,  that  a  woman 
was  not  pregnant  at  any  paft  period,  when 
flie  afferts  that  Ihe  was  then  with  child.  The 
quefi:ion,  therefore,  whether  Lady  Jane  was 
jfeally  pregnant  or  not,  nraft  depend  upon 
the  next  capital  point  in  the  caufe,  viz.  the 
proof  of  her  delivery. 

The  accounts  given  of  the  circumftances 
attending  the  delivery  by  Sir  John  and  Mrs 
Hewit,  the  only  witncffes  to  it,  are  full  of 
inconfiftencies  and  contradi<ftions ;  and  there- 
fore not  to  be  credited:  And  the  other  evi- 
dence 
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dence  on  this  poiitt  tends  to  di^rove  it. 
There  is  no  evidence,  except  in  their  own  fa- 
mily, that  they  gave  out  at  Rheims  that  La- 
dy Jane  went  to  Paris  in  order  to  be  deliver- 
ed On  the  contrary,  when  Sir  John  applied 
to  Moniieur  Maillefer  for  a  recommendation 
to  an  Hotel  at  Paris,  the  pretence  aflumed 
was,  to  make  furchajfes^  not  that  L,ady  Jane 
had  occaiion  for  an  accoucheur.  Even  her 
pregnancy  was  not  known  to  Monfieur  Maille- 
fen  At  Godefro/s,  to  whom  they  were  re- 
commended as  perfons  intending  to  make  fame 
fuTcbaJfes^  her  prennancy  was 'not  obferved; 
and  it  does  not  appear,  that  at  Godefroy's 
they  mentioned  this  purpofe  of  their  coming 
to  Paris,  her  being  to  lie  in.  As  they  had  no  ac- 
quaintance at  Paris,  or,  which  amounts  to 
the  feme  thing,  as  they  did  not  defire  to  fee 
any  of  their  acquaintance  there,  it  is  almoft 
incredible  that  they  Ihould  not  have  men- 
tioned this  purpofe  to  fome  of  the  people  of 
the  HoteL  In  fuch  a  iituation,  they  certainly 
would  have  applied  to  fome  of  Godefroy's  peo- 
ple for  aid  in  finding  out  proper  lodgings  for 
Lady  Jane  to  lie  in  at,  and  an  able  accoucheur. 
But  their  leaving  Godefroy's  without  making 
any  fach  inquiries,  and  without  any  ot  the  peo- 
ple of  the  houfe  obferving  Lady  Jane's  prcgnan- 
Hh  cy, 
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cy,  is  a  circumftance  firange  and  nnaccount^ 
able,  on  the  fuppoiition  of  a  real  pregnancy. 
We  have  no  evidence  of  what  pafled  from 
the  time  of  their  leaving  Godefroy's,  till  they 
make  their  appearance  again  a  few  days  after  at 
Michell's,  except  the  account  given  by  Sir  John 
and  Mrs  Hewit ;  and  it  cannot  be  difcovercd 
where  they  were,  or  what  was  tranfacled  in 
this  period.  No  Madame  le  Brun  has  beeti 
found  out,  nor  any  of  the  witncffes  who  are 
faid  to  have  been  prefent  at  the  deliver}', 
notwithftanding  that  the  utnioft  fearch  has 
been  made  fof  them;  and  notwithftanding 
the  accuracy  of  the  boolcs  of  police,  by  which 
probably  they  would  have  been  found  out, 
had  any  fvfch  perfons  exifted.  The  account 
given  by  §ir  John  and  Mrs  Hewit,  of  the 
trarifkctions  of  this  period,  are  contradictory 
and  unaccountable.  Lady  Jane  never  men- 
tioned the  place  of  the  birth,  or  the' name  of 
the  accoucheur.  Sir  John  did  not  mention 
them  till  preffed  to  it  by  Mrs  Napier,  theii 
he  named  Michell's  as  the  place  of  the  birth, 
and  Mrs  Hewit  feems  to  have  concurred  with 
him  in  mentioning  MichelPs  to  have  been  the 
place  of  the  birth :  Afterwards,  they  both  con* 
cur  in  fixing  the  delivery  to  Le  Bran's.  The 
reafons  for  this  variation  in  their  accounts  are 
obvious  on  the  fuppofition  of  an  impofture  ; 

Mrs 
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Mrs  He  wit  wrote  to  the  maids  from  Paris, 
Aat  there  was  no  keeping  Lady  Jane  in  bed 
after  the  ninth  day  from  the  tinle  of  delivei- 
ry.  In  the  fcrvice,  fee  depofed,  that  they  left 
Le  Brun's  on  the  tenth  day;  and'  a  few 
months  after,  upon  full  and  mature  rccoUec*- 
tion,  flie  correded  that  part  of  her  oath  in  a 
letter  to  Mr  Harper  the  clergyman,  and  de- 
dared,  that  they  left  Le  Brun's  on  the  fixth 
day  ^ter  the  delivery  :  That  a  woman  of  a^ 
ny  condition  (hould  go  abroad  tlie  fixth  day, 
or  even  the  tenth  day,  after  her  delivery,  is 
very  iniprobable ;  but  that  a  perfon  of  Lady 
Jane's  high  rank,  and  of  fo  delicate  a  frame, 
Ihould  move  from  her  lodgings  fo  foon,  i$ 
ftill  more  extraordinary. 

It  cannot  be  credited,  when  they  were  at 
fo  much  expence,  and  fo  much  trouble  to 
have  Lady  Jane  properly  taken  care  of  at  her 
in-lying,  that  flie  would  have  put  up  with 
fuch  an  Hotel  as  Le  Brun's  is  reprefented^to 
have  been ;  a  depot  fit  only  for  the  accom- 
modation of  maid-fervants,  and  the  kiwefl  of 
the  people. 

It  is  in  proof,  that  at  Miehell's  they  apT 
peared  without  aiiy  child,  and  next  motning 
they  all  three  went  out  in  a  coach.  Lady 
Jane,  who  is  ftid  have  been  brought  to  bed 

only 
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only  fix  days  before,  as  well  as  Sir  John  aad 
Mrs  Hewit,  giving  out  that  they  were  going 
to  St  Germains,  to  bring  home  a  child  they 
had  there  at  nurfe  :  That  they  returned  next 
day,  bringing  a  child  along  with  them,  in  cir- 
cumftances  in  no  refped  correfponding  to  the 
child  of  fo  affedionate  a  mother  as  Lady  Jane 
is  reprefented  to  have  been.    The  cluld.  ap- 
pears to  have  been  quite  ftarved  for  want  of 
food,  and  attended  by  a  nurfe  picked  up  in 
the  fireets  of  Paris,  who  had  no  milk,  and 
who  was  branded  for  a  thief.    They  had  no 
occaiion  to  pick  up  a  nurfe  in  a  hurry,  as  it 
is  faid  that  Lady  Jane  went  to  her  full  time ; 
and  that  there  was  no  difficulty  in  procuring 
a  good  nurfe  at  Paris,  is  evident ;  for,  in  half 
an  hour  MichelFs  people  procured    a  very 
good  one,  Madame  Favre.     Thefe  circum- 
fiances,  with  the  contradidions  and  .incon* 
iiftencies  I  have  mentioned,  anounce  a  feign* 
ed  delivery,  not  a  real  one ;  a  child  procured 
by  fiealth,  not  the  child  of  Lady  Jane ;    and 
a  nurfe  picked  up  in  the  hurry  of  an  enleve- 
ment, not  one  diligently  and  cautioufly  cho^ 
fen  to  fuckle  the  heir  of  Douglas* 

The  1 R  condud  towards  the  children  tend 
to  confirm  this  conjedure.  A  day  or  two  af« 
ter  Madame  Favre  was  procured,  ihe  was  al* 

lowed 
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lowed  to  carry  the  child  to  fccr  6wn  houfe> 
where  he  remained  for  eight  and  forty  hoors^ 
widiout  Sir  John,  Lady  Jaae,  or  MrsHewilfa 
going  to  fee  him,  or  evefl  knowing  where  he 
was.  This  is  extremely  improbable  oli  thefofH 
pofitioB,  that  this  child  was^  really  Lady  }ane^s^ 
The  other  child,  it  is  alledge4  was    com- 
mitted to  the  care  of  a  La  Marr,  and  ivemaia**^ 
cd  in  the  neighbourhood  of  Paris  for  eigh- 
teen monthit  at  mirfe,  with  a  woman  they^ 
had  not  fcen-,   during  which  time,  neitKer 
Lady  Jane,  Sir^  John,  nor  Mrs  Hewit  weiit  t& 
fee  him,  although  they  continued  at  Paris^ 
and  in  the  neighbourhood  of  it,  for  mere 
than  2t  montb  after  the  pretended  dcfirery,- 
and  an  hour's -drive  was  fufficient  for  that  pur-* 
pofe;  nor  does  it  appear,   that  they  knew 
where  he  was ;  neither  did  any  of  their  ac- . 
quaintan.ce,  of  whom  they  had  many  at  Pa- 
ris, go  to  fee  the  child  during  a!l  that  timej 
none  of  them  had  a  direftion,  by  which  they 
could  find  him  out ;  not  even  the  Chevalier 
Johnfton,  Mrs  Hewitts  coufin,  and  tvho  wat 
an  intimate  acquaintance  of  Ls^y  Jane  and 
Sir  John*    Thefe  circumftanccs  lead   one  to* 
believe  that  there  wa«  no  child  of  theirs  at 
imrie  in  the  nei^Aourhood  of  Paris. 

Thk 
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The  account  given  by  Sir  John  of  La 
MaxT,  is  full  o£  falfehodds,  improbabilities, 
and  contradidions.  Sir  John's  La  Marr  ap- 
pears to  be  quite  a  different  perfon  from 
Louis  Pier  Delamarre,  whom  the  defender 
now  endeavours  to  fubftitute  in  place  of 
Pier  la  Marr.  The  one  is  reprefented  as  an 
old  man,  the  other  is  proved  to  have  been  a 
young  man  in  the  1 748.  The  one  is  repre- 
fented as  a  firanger  at  Paris;  the  other  is 
proved  to  have  been  a  refidcnter  there.  The 
one  is  a  Walloon ;  the  other  a  Frenchman. 
Then  it  is  proved,  he  was  befpoke  for  the  de- 
livery, before  their  coming  to  Paris,  and  that 
}ie  was  not  befpoke ;  that  they  had  his  ad* 
drefs,  and  that  they  had  it  not  How  is  it 
poifible  to  find  out  truth,  or  to  have  aixy  de^ 
pendence  on  fuch  contradiftory  evidence  ? 

Neither  does  Manager's  evidence  feem 
to  aid  the  defender.  He  has  probably  taken 
the  name  of  La  Marr  from  the  proceedings 
in  this  procefs,  and  applied  to  it  the  account 
}^  gives  pf  Louis  Pierre  Delamarre :  He  has 
^apted  the  circumftances  of  an  in-lying  in 
the  1747  to  this  pretended  one  in  the  1748. 
He  has  likew|£e  borrowed  the  name  of  Le 
Brun  from  this  procefs.  He  fays  he  was  ac- 
qpainted  with  her,  but  can  give  no  account 

of 
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K}i  her.  The  fiime  obfervations  may  b6  made 
on  the  evidence  of  Madame  Garnier.  She 
too  has  borrowed  the  name  of  Pierre  la  Marr 
firom  this  procefs,  and  applied  it  to  Louis 
Pierre  D.elamarre.  She  has  adopted  the  ftory 
of  the  nurling  of  Sholto  to  the  circumftances 
of  her  nurfing  fome  other  child.  The  time 
of  the  year  in  which  the  dhild  was  brought 
to  her,  and  the  age  of  the  child,  don't  cor- 
refpond  with  the  account  given  of  Sholto: 
And  though  fee  fays,  fee  faw  La  Marr  Once 
every  month  while  the  child  remained  with 
her ;  yet  fee  cannot  defcribe  his  perfon. 

Their  concealment  at  Paris,  even  from  the 
moft  intimate  of  their  acquaintance,  particu- 
larly fi*om  Chevalier  Johnfton,  is  a  very  fuf- 
picious  circumftance.  Their  dating  their  let- 
ters from  Rhcims,  while  they  remained  at 
Paris,  is  another  ftrange  circumftance.  Their 
writing  fix  letters  on  the  loth  of  July,  with- 
out making  mention  of  the  delivery,  or  that 
Lady  Jane  had  been  ill  the  preceeding  night; 
are  not  properly  accounted  for  on  the  fup- 
pofition  of  a  real  delivery.  Their  poftpo- 
ning  to  notify  the  birth  for  twelve  days  after 
it  is  faid  to  have  happened,  to  ai»y  of  their 
friends  or  relations,  is  a  circumftance  not 
^afily  accounted  for  on  the  defender's  fup- 

pofition 
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pofitiofl  ^  real  birth.  It  k  believed,  thw 
n«!ver  ha^eaed  to  any  lady  of  rank  gready 
inferior  to  that  of  Lady  Jane. 

Their  having  too  many  fervants  evexy 
where  elfe,  and  none  at  all  at  Paris;  their 
being  very  lavilh  at  Rbeims  on  occalion  of 
the  baptifm,  and  very  (economical  on  both 
their  journies  to  Paris,  are  circumilances 
which  tend  to  the  fame  concluiion. 

Although  Godefroy's  books,  fupported 
by  the  evidence  of  himfelf,  his  wife,  and  Ma- 
dame Guy,  would  not  alone  be  conclufive  c- 
vidence  in  this  caufe;  yet,  when  joined  to  the 
reft  of  the  proof,  they  do,  in  my  opinion, 
carry  convidion  along  with  them,  that  Sir 
John,  Lady  Jane,  ^d  Mrs  Hewit  were  at 
Godefroy's  Hotel  from  the  fourth  to  the 
fourteenth  of  July  1748. 

Both  enlevements  feem  to  me  to  be  fully 
proved.  But  the  defcripLions  given  of  Sir 
John  and  the  ladies,  are  too  vague  and  un- 
certain to  bring  them  home  to  them ;  how- 
ever, they  are  of  fome  weight,  as  they  ap- 
pear to  be  the  only  enlevements  that  have 
been  perpetrated  at  Paris  for  many  years 
back,  and  to  have  happened  in  the  years,  the 
months  of  thofe  years,  and  at  the  time  when 
Sir  Jane,  Lady  Jane,  and  Mrs  Hewit  were  in 

Paris. 
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Paris.  Then  the  ages  of  the  children  cor- 
refpond  to  that  of  Lady  Jane's  alledged  chil* 
drtn.  This  coincidence  of  tircumftances  ii 
very  furprifing.  The  faint  refemblance  that 
appears  betwixt  the  fwaddling  deaths  of  Mi- 
gnon's  child  and  the  defender,  is  likewife  of 
fojne  weight. 

TflE  after  condud  of  Sir  John  and  I.ady 
Jane  tend  greatly  to  fupport  the  ftippofition 
of  a  fbud  in  this  cafe.  In  a  few  weeks  after 
the  alledged  birth  of  the  chiklreh,  they  were 
acquainted  of  the  fiiipicions  that  were  raifed 
of  theft  children  being  fuppoiititious,  and 
they  feem  to  have  been  fcnfibk  of  the  pro- 
priety of  removing  thefe  fufpicionsy  though 
they  took  no  fteps  in  order  to  do  it,  except 
fuch  as  rather  tended  to  confirm  thofe  fufpi- 
cions.  By  return  of  poft,  they  might  have 
had  authentic  certificates  of  the  birth  of  the 
children  from  La  Marr  and  the  people  who 
ucre  prefent  at  the  delivery  :  But  this  they 
did  not  atteoipt  In  place  of  wkich,  Lady 
Jane  applied  tp  Madame  Tewis  at  Aix-la- 
Chaj^Ue^  ia  order  to  procure  proofs  of 
the  appearances  of  pregnancy,  the  moft  fal- 
liUe  evidence  they  could  have  brought ;  and 
the  more  fo,  that  it  is  in  evidence,  that  La- 
dy Jane  was  not  fuppofed  to  have  been  a- 
I  i  bove 
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bove  two  months  gone  with  chtid,  tv-hen  fh€ 
changed   her    lodgings    from    Mrs    Tewis's 
houfe.      Had  there  been   a  real  pregnancy^ 
ftronger  evidence  might  have  been  expected 
from  the  houfes  in  which  Lady  Jane  had  lod- 
ged in  after  periods,  of  her  ajledged  pregnan- 
cy, at  Aix-Ia-Chappelle,  Liege,  Rheims,  and 
Paris.     Her  neglefting  to  apply  where  better 
evidence  might  be  had,  prcfumes  a  dilEdence 
of  the  fuccefs  of  any  fuch  application.     Their 
neglefting  to  procure  authentic  documents 
of  the  delivery  at  Paris,  prefumes  much  more 
ftrongly,  that  fuch  documents  could  not  be 
obtained  :  Their  being  fenfible  of  this  dcfeA, 
a^d  their  endeavouring  to  fupply  it  by  for- 
ging letters  and  certificates  of  the  delivery 
from  La  Marr,  is  convincing  evidence,   that 
a    real   ccrtihcate    could  not   be   procured. 
Forger)^  and  falfehood  is  never  ufed  to  fup- 
port  truth  :  It  can  Hand  on  its  own  legs  with- 
out any  fuch  aid- 

The  whole  evidence'  connected  together, 
joined  to  the  failure  of  proof  on  the  part  of 
the  defender,  brings  conviction  to  me,  that 
there  was  no  pregnancy  in  this  cafe,  no  de- 
livery, no  Le  Brun,  no  La  Marr,  and  no  child 
of  Lady  Jane's  at  the  Hauteborne. 

THf 
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The  ftrongeft  circumftances  in  favour  of 
the  defender,  are  the  letters  from  Lad  jr.  Jane 
to  Sir  John.  They  indeed  contain  convincing 
teftimonies  of  the  moft  fincere  affection  on 
the  part  of  Lady  Jane  to  the  children;  but 
they  do  not  amount  to  a  proof  of  the  de- 
fender and  his  fuppofed  brother's  being  her 
children.  It  has  been  often  obferved  in  the 
cafes  of  adoption  and  of  nurfes,  that  women 
acquire^  from  the  acquaintance  and  endear- 
ments of  children,  an  affection  for  thofe  of 
odier  v/om€n,  equal  to  maternal  affeclion. 
Lady  Jane  had  adopted  thefe  children.  It 
was  natural  for  her  to  conceive  a  great  affec- 
tion for  them ;  and  Ihe  was  bound  by  every 
tie  of  honour,  of  fafety  to  herfelf,  and  hu- 
manity to  the  children,  to  fupport  the  cha- 
racter flie  had  affumcd. 

A  paffage  was,  the  other  day,  read  from 
the  Inftitutions  of  Lord  Stair,  in  which  it 
is  laid  down  as  law,  that  the  declaration  of 
a  father,  afl'erting  that  a  child  is  not  his,  whom 
he  has  treated  as  fuch  for  fome  years,  is  not 
credited ;  although  it  is  contrary  to  humani- 
ty to  fuppofe,  that  a  parent  could  be  led  to 
make  fuch  an  affertion,  if  the  child  was  real- 
ly his.  If  the  law  gives  no  weight  to  the  de- 
claration of  a  parent  in  fuch  a  cafe,  what 

weight 
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weight  ought  wc  to  give,  in  oppofition  to  the 
firong  proofs  already  meatioaed^  to  the  de- 
clarations of  the  parents^  ii^  the  prefentcafe, 
in  favour  of  the  defender,  when  they  were 
bound  by  every  tie  of  honour,  of  fafety  to 
themfelves,  and  humanity  to  him,  to  make 
fuch  declarations,  even  although  he  was  not 
their  fqn  ? 

After  havipg  faid  fo  much,!  it  is  unne- 
ceffary  for  me  to  add,  that  I  am  of  opinioQ 
for  fuftaining  the  reafons  of  reduftion. 


LORD 
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THE  caufe  now  under  your  Lordfhips 
deliberation  is  of  great  importance, 
not  only  with  refpect  to  the  extent  of  the 
fubjed  in  (jueftion,  but  alfo  in  point  of  pre- 
cedent. It  afiecls  one  of  the  mod  valuable 
privileges  of  mankind,  birthright,  the  foun- 
dation of  everjr  other  privilege,  of  all  the 
comfort  that  can  be  had  in  £imily,  friends, 
relations,  or  fociety ;  of  the  poffeffion  of  e* 
ibtes,  honours,  offices  of  dignity  and  trufi ; 
and,  indeed,  of  every  other  happinefs  that 
can  be  enjoyed  in  this  life.  It  is  not  to  be 
expcfted,  that  the  law  would  neglect  to  guard 
this  valuable  privilege,  fo  as  it  might  not  be 
liable,  on  everv  occafion,  to  be  rendered  un- 
certain and  the  pofleffor  unfecure.  The  aft 
of  delivery  is  often  tranfient,  and  over  in  a 
moment  Witnefles  are  feldom  called,  and 
fometimes  cannot  be  had.  For  the  moft 
part,  there  are  but  few  j  fo  their  evidence 
muft  be  in  hazard  of  evanifhing  in  a  very  little 
time, 
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This  evidence  therefore  could  not  be  rc^ 
quired  by  the  law,  to  fecure  the  fubjeck  ia 
the  moft  valuable  of  their  privileges,  on  which 
all  others  depend.  The  law  has  provided 
another  fecurity ;  the  pojfejfto  flatus  is  what 
every  one  has  reafon  to  rely  upon;  and  to  relt 
fecure,  that  the  law  will  proteft  him  in  it, 
and  will  not  allow  him  to  be  turned  out  of 
it,  unlefs  the  cleareft  evidence  is  brought, 
that  originally  it  was  founded  on  falfehoo4 
and  impofture. 

It  has  been  nude  a  fubjecl  of  difpute, 
upon  \yhat  this  pojfejjto  Jlatus  is  founded  ?  For 
nay  part,  I  can  fee  no  other  foundation  for 
it,  but  the  acknowledgement  of  parents,  fup* 
ported  by  the  fama  confentienSj  or  habit  and 
repute  of  the  place  of  the  birth,  where-ever 
it  happens.  If  a  child  is  bo^n  in  a  foreign 
country,  and  conftantly  acknowledged  by 
the  parents  as  their  child,  and  this  not  coa- 
tradicled,  but  uniformly  admitted  by  every 
one  in  the  cpuntry  where  he  was  born,  this 
muft,  in  the  nature  of  the  thing,  be  fuificient 
to  eftablifti  the  prpfumption  of  filiation.  It 
is  certain,  that,  of  all  crimes,  the  fuppofuk 
partus  is  the  moft  difiicult  to  be  perpetrated, 
and  the  moft  eafy  to  be  difcovered;  where- 
f  yer  it  is  attempted,  it  cannot  fail  that  fome 

circum^ 
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circumftances  will  occur  to  create  a  fufpiclon 
in  the  country  where  it  happens  ;  and  where 
DO  veftige  of  fufpicion  occurs,  the  child  muft 
be  held  to  be  in  poffeffion  of  the  Jtatus  in 
which  he  has  been  placed  by  his  parents. 

T HZ  pojpjfio  flatus  is  by  itfelf  fufficient  to 
relieve  the  poffeffoi'  from  bringing  any 
evidence  that  may  have  periflied  by  length 
of  time.  The  evidence  of  fo  tranfient  an  aft 
is,  from  the  nature  of  things,  liable  to  decay 
as  time  advances,  by  the  death  of  witneffes, 
failure  of  memories,  and  other  accidents: 
But  as  it  decays,  the  prefumption  of  law, 
founded  on  the  length  of  poffeffion  unchal- 
lenged, does  gradually  increafe  to  fupply  its 
place,  and  to  proteft  the  poffeffor  from  fuf- 
fering  by  fuch  unavoidable  misfortunes.  Did 
not  the  law  ftand  fo,  no  man  could  be  fe- 
cure  againft  challenges  brought  to  ftrip  him 
of  every  thing  that  is  valuable  in  life, 
at  a  time  when,  from  the  courfe  of  nature, 
the  pofitive  evidence  of  the  faft  muft  be 
gone. 

To  apply  this  to  the  prefent  cafe,  great 
pains  have  been  taken  to  inquire  at  every  one 
who  was  in  France  at  the  time  of  this  birth, 
and  to  learn  the  general  belief  which  was 
kad  in   that  countiy,    no  lefs  than  twenty 

witneffes 
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witnefles  have  been  examined,  who  all  de- 
clare that  they  never  heard  it  doabted  in 
that  country.  Nor  have  the  purfuers,  in  all 
their  laborious  refearches,  been  able  to  difco- 
ver  any  one  witnefs  trho  could  aver  the 
contrary. 

NoTic£  has  been  taken  of  rumours  raifed 
in  this  country  to  the  prejudice  of  the  de- 
fender and  his  brother,  very  early  after 
their  birth ;  and  indeed,  if  thefe  rumours 
had  been  founded  on  any  information  from 
France,  they  might  merit  attention.  But 
that  is  not  allcdged;  they  are  founded  on  pre- 
tences, which  now  clearly  appear  to  have  been 
falfe  and  groundlefs  j  as  particularly,  a  forged 
letter  put  into  the  hands  of  the  Duke  of 
Douglas,  as  having  been  wrote  by  one  Count 
Douglas  in  France,  alledging  the  children  to 
be  fuppofititious ;  and  a  difcovery  faid  to  have 
been  made  by  the  Countefs  of  Stair  to  the 
.fame  purpofe.  But  thcfe  have  been  both 
refuted,  and  are  now  given  up  as  falfe.  The 
letter  was  difcovered  by  Count  Douglas,  the 
fuppofed  author;  and  Lady  Stair  did,  in  the 
'  moft  (blemn  manner,  deny  the  afperfions  im- 
puted to  he  r,  with  great  indignation  againil 
thofe  who  had  railed  them. 

Another 
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Ay  OTHER  groundlefs  impreffioh  ftirred  up 
fcy  the  fame  means  was  founded  oa  the  age 
of  Lady  Jane  Douglas,  as  if  flie  could  not  be 
capable  of  children,  after  flie  had  entered  in- 
to her  fiftieth  year.  But  this  has  now,  it  is 
believed,  no  weight  with  any  body.  It  is  u- 
niverfally  agreed,  that  as  long  as  the  cur/us  men-^ 
jJruorum  continues,  every  woman  is  capable  of 
Laving  children.  It  is  not  the  precife  year 
of  the  age,  but  the  habit  of  the  body,  that 
determines  that  capacity.  Two  or  three 
years,  whether  before  or  after  fifty,  makes 
no  difference,  if  the  curfus  continue;  and  it 
is  clearly  proved,  that  they  continued  with 
Lady  Jane  in  a  regular  manner,  not  only 
down  to  the  pregnancy  which  preceded  this 
birth,  but  alfo  for  fome  years  after  it,  and 
tliat  flie  became  again  with  child,  and  mif- 
tarried,  during  her  refidence  at  Rheims,  after 
the  defender's  birth. 

It  is  evident,  therefore,  that  fuch  rumours, 
founded  on  falfe  fuppofitions  and  falfe  in- 
formations broached  by  defigning,  people,  to 
give  the  Duke  of  Douglas  a  bad  imprcflion 
of  his  filler,  cannot  derogate  from  the  habit 
2nd  repute,  which  was  univerfalMn  the  coun- 
try where  the  children  were  born ;  elfe  fuch 
nimours  would  never  be  wanting,  when  a 
K  k  powerful 
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powerful  family  has  a  view  to  the  fucccffionv  to^ 
which  the  child,  by  his  birth,  has  a  preferable 
tTtle.     Such  rumours  n^ver  gained  any  credit, 
except  with  the  Duke,  who  was  fome  time  de- 
ceived by  thofe  who  had  neareft  accefs  to  him. 
They  were  defpifed  by  every  one  who  had 
no  interefk  to  promote  them  j  and  according- 
ly, after  the  Duke  had  been  moved  by   falfc 
fuggeftions  to  withdraw  his  fifter^s  annuity, 
his  Majefty  was  gracioufly  pleafed  to  inter- 
pofe,  as   the  common  father  of  his  people, 
and  tb  beftow  upon  her  that  relief  for   the 
fupport  of  herfelf  and  children,  which    her 
brother  had  been  mifled  to  deny  her.     Will 
it  be  faid,  that  the  children,  to  whom  his  Ma- 
jefty fliowed  fuch  paternal  goodnefs  in  pro- 
viding for  their  education,  as  defcendcd  of 
a  noble  family,  were  habit  and  repute  in  the 
country  as  impoftors,  and  held  to  have  no 
connexion    with  that  family,  whofe  merit 
recommended  them  to  his  royal  proteftion? 
And  furely,  it  cannot  be  competent  to  the 
pnrfuers  to  controvert  this  pojfejjfio  flatus  in 
the  defender,  after   they  have  neglected  for 
fo  long  a  time  to  bring  any  aftion  to  inter- 
rupt it.     Had  they  believed   there  was  any 
truth  in  fuch  rumours,  it  was  certainly  com- 
petent to  them   to  have  brought  evidence 

thereof 
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thereof  as  foon  as  they  got  information"; 
and  that  even  without  th«  late  Duke's  con- 
currence. JBut  no  fuch  thing  was  attempted, 
-as  they  appeared  to  defer ve  no  credit.  The 
defender  was  left  in  quiet  poffeffion  of  his 
Patus  for  a  long  track  of  years,  until  at  laft 
they  thought  fit  to  raife  the  procefs  now  d&- 
pending. 

The  defender,  during  ail  this  tinae,  had 
no  remedy  but  to  continue  in  the  pofleflion 
of  his  birthright,  which  remained  for  fo 
inany  years  unchallenged;  he  could  bring 
so  adion  to  declare  his  birth.  Such  adion 
13  not  known  in  law 7  nor  was  ever  raifed  in 
any  cafe,  fo  far  as  I  can  difcover.  It  does  not 
appear,  what  parties  could  be  called  in  fuch 
adion,  fo  as  to  make  the  decree  ^n  ef- 
ftAuaA  r^s  judicata.  He  has  no  remedy  but 
to  remain  in  pofleifion  of  t\it  flatus  in  which 
he  was  born,  until  a  challenge  is  brought 

Th£  pupfuers  have  brought  their  challenge 
at  fuch  a  difiance.of  time,  as  it  muft  be  pref- 
6imcd,  that  the  half  of  mankind  are  gone 
who  were  alive  at  the  time  of  his  birth,  and 
to  whom  the  circumftances  could  be  known. 
The  defender,  at  this  diftant  period,  is  called 
npon  to  prove,  and  to  explain  every  circum- 
fcince  relating  to  his  birth,  and  to  the  whole 

condud 
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conduct  of  his  parents,  and  their  friends  an^ 
attendants,  both  antecedent  and  fubfequenj 
thereto ;  and  the  itrcfs  of  the  purfucrs  ari 
gument  feems  to  be  laid  on  this,  that  he  ha^ 
not  fully  explained  every  one  of  thofe  ciri 
cumilances,  and  that  they  have  been  able  b) 
ftrength  of  imagination,  and  force  of  ingc^ 
nuity,  exerted  to  a  higher  degree  than  wai 
ever  before  known  in  any  cafe,  to  figure  cip 
cumftances  to  create  fome  fufpicioa  as  to  the 
conduct  of  his  parents,  which  he  has  no< 
brought  evidence  to  remove.  If  this  man- 
iier  of  arguing  is  allowed,  it  is  not  eafy  t(^ 
fay  who  fliall  be  fecure  againft  a  challenge 
brought  at  a  diftant  time.  It  fuppofes  the 
law  to  arm  itfelf  againft  the  birthright 
pf  the  fubjeft,  and  to  render  the  rights 
that  ought  to  be  held  moft  facred,  the 
oioil:  precarious  and  uncertain.  This  may 
aflFeA,  not  only  the  prefent  generatioo,  bul; 
alfo  pofterity  yet  unborn,  who  will  rcgrete 
the  condud  of  the  judges  that  have  firft  re* 
moved  the  barriers,  by  which  their  moft  va^ 
luable  privileges  were  fecured.  It  is  in  vain, 
that  fo  mugh  care  is  taken  in  fecuring  the  li- 
berty and  property  of  the  fobjeft,  if  that 
^hich  is  the  toundation  of  every  otho:  right 

they 
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they  can  epjoy,  is  to  be  tbrowa  altogethcar 
looie  and  uncertain* 

It  has  been  faid,  that  the  purfiicrs  argu- 
ment will  not  aflFecT:  many  of  the  prefent  ge- 
neration; they  are  generally  born  in  thi^ 
country,  and  their  birth  is  fo  well  efiablilhed 
by  the  acknowledgement  of  all  their  rela- 
tions and  connecltons>  that  they  can  be  in 
littiie  hazard  from  inch  inquiries. 

But  as  it  is  not  cafy  to  furefee  what  hazard 
may  arifc*  even  to  thofe  who  think  them- 
felves  fecure,  if  full  fcope  is  given  to  im^i- 
^lation,  and  coorjeclure^  and  fufpidons  are  to 
he  fubftituted  in  place  of  evidence  9  fo  it  is 
to  be  hoped,  we  will  never  confine  our  con* 
cem  to  ourfelves  only  and  the  con  tern  pora* 
lies  whom  we  know.  How  many  JBritifli 
iubjeSs  are  now  in  fuch  a  iltuation,  that  their 
childiien  muil  be  born  in  diftant  countries^ 
very  remote  from  ^eat  Britain  ?  His  Maje- 
&ys  dominions  are  now  happily  extended  o* 
ver  a  lai:ge  part  of  the  globe :  Many  thou- 
sands of  Britiih  families  are  fettled  in  the  co* 
lonies  in  America,  Afia,  and  Africa,  and  ma- 
ny y<>unger  fons  of  good  families  are  daily 
fcfortiiig  thither  in  puifuit  of  their  fortune** 
They  laiai TV  and  fettle  there,  and  follow  out 
|heir  empiujments    with    iirici    joeconomy, 

moving 


^6t         THE    SPEECH    0¥ 

moving  from  place  to  place  as  their  circum- 
ilances  and  occupations  may  require.  Thefe  in- 
habitants in  the  colonies  are  daily  increafing  in 
numbers,  and  may,  incourfe  of  time,  be  nearly 
equal  to  thofe  in  the  mother-country.  They 
are  no  more  careful  than  others  to  call  wit- 
nefles  to  the  birth  of  their  children ;  nor,  if 
they  did,  could  they  be  able  to  prefervc  them 
in  life  for  any  track  of  time.  Their  children 
depend  upon  the  general  fecurity  which  the 
law  has  given  to  all  mankind,  that  they  are 
intitled  to  poffefs  the  ftate  in  which  they 
are  placed  by  their  parents,  and  acknowled- 
ged by  the  voice  of  the  country  where  they 
-were  born. 

If  the  birth  of  fuch  a  child  fliould  be  chal- 
lenged after  he  comes  to  man's  age,  upon  the 
the  devolution,  perhaps,  of  an  opulent  fuc- 
ceflion,  would  he  be  obliged  to  anfwcr  fuch 
queftions  as  have  been  put  to  this  defender, 
with  refpeft  to  the  houfe  where  he  was  born, 
tlie  perfons  prefent,  the  vifits  that  were  paid 
to  his  mother,  every  ftep  flie  moved  during 
her  pregnancy,  and  after  the  delivery  ?  Or, 
would  he  be  obliged  to  account  for  every  part 
of  her  conduft,  why  flie  ftaid  fo  long  in  one 
or  in  another  place ;  why  fiie  told  a  thing 
to  one  perfon  and  not  to  another,   &c.  or, 

would 
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Vould  his  failure  in  giving  evidence  of  any 
of  thofe  circumftances  which  happened  be- 
fore he  was  born,  be  urged  as  an  objec- 
tion againft  the  birth  ?  Or,  would  any  ilrefs 
be  laid  upon  rumours  which  had  been  railed 
in  Britain,  pofiibly  by  the  friends  and  de- 
pendents of  a  family  who  was  next  in*  fuc- 
c£J&on  to  the  eftate,  and  anxioufly  wiflied  to 
have  him  removed  from*  the  competition, 
cvcii  if  the  origin  of  thefe  rumours  could 
not  be  traced  ;  far  lefs  when  they  are  traced, 
and  appear  to  be  founded  on  falfe  allegations 
and  falfe  fuppofitions,  void  of  any  founda- 
tion in  reafon  or  in  truth  ? 

If  fuch  proceedings  were  to  be  allowed, 
the  half  of  the  fubjecls  might  foonbe  render- 
ed infecure  of  their  birthright.  But  as  they 
have  never  been  allowed  in  the  laws  of  any 
other  country,  it  is  hoped  they  flxall  not  be 
Introduced  with  us;  but  the  legal  fecurity  of 
the  moft  valuable  privileges  ihall  be  tranlmit- 
ted  to  future  generations,  as  compleat  as  it 
has  been  enjoyed  in  former  times. 

In  the  argument  upon  the  proof  in  this 
cafe,  the  natural  order  feems  to  me  to  have 
been  inverted.  Without  attending  to  the 
unqueftionable  evidence  of  the  pregnancy, 
care  has  been  taken,  in  the  firft  place,  to  mu* 

iter 
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fter  up  every  difficulty  which  imaginatioa 
could  fuggeft  as  to  the  circumftances  attend- 
ing the  delivery ;  of  which,  by  the  death  of 
witnefles,  it  is  impoffible,  at  this  diftance  of 
time,  that  one  half  can  be  proved  :  And  then 
the  pregnancy  has  been  flightly  pafled  over  as 
a  point  immaterial  and  infufficient  to  over- 
balance the  fufpicions  moved  to  the  delivery. 
But  in  order  to  a  fair  in  veftigition  of  the  cafe, 
I  apprehend  we  ought  to  take  the  fad  as  it 
ffands ;  and  firft  inquire  whether  there  is  a 
full  and  convincing  proof  of  the  pregnancy, 
and  then  confider  the  evidence  of  the  deli- 
very, which  is  naturally  connefted  with  it. 

As  to  the  pregnancy,  I  muft  bid  adieu  to 
all  judgment  of  evidence,  if  there  is  not  an 
irrefragable  proof  brought  of  it  in  this  cafe. 
It  is  not  by  one  or  two  witneffcs  only,  which 
might  have  been  fufficient  pojl  tantum  temporis^ 
but  a  conneftcd  proof  by  no  left  than  nine- 
teen feveral  witneffes  who  depofe  to  the  ma- 
ny evidences  of  pregnancy  they  obferved 
during  Lady  Jane's  abode  at  Aix-la  Chap- 
pelle,  at  Leige,  at  Rheims,  and  the  feve- 
ral places  through  which  flie  pafled  during 
that  period.  They  are  perfons  of  credit,  and 
intirely  dilinterefted  in  this  caufe.  They 
could  not,  if  they  had  inclined,  have  con- 

confpired 
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confpired  to  Movent  the  different  gradual  ap- 
pearaaces  which  they  relate  in  the  feveial 
places  SLud  {i^riods  of  the  pregnancyi  fo  as  to 
tie  coaii&eQt  with  one  another;  and  therefore 
it  id  impoflible  to  avoid  giving  credit  to  what 
they  depofc. 

Anp  as  to  the  poifibility  of  the  witnefles 
being  deceived  by  appearances,  ^r/?,  I  think 
it  is  hardly  poQble,  that  fo  many  different 
witneffcs  could  ^ave  all  concurred  in  a  de- 
ceptioo^  as  to  tl^e  various  appearance  of  the 
pregnancy  throughout  the  diflferent  flages  of 
it.    Ne^i,  There  is  oae  appearance  in  which 
there  could  be  no  deception,  viz.  the  mo- 
tion of  the  child  felt  in  the  belly,  which  has 
been  depofed  to  by  Mrs  Glafs,  and  is  proved 
to  have  been  alio  attefted  by  Madame  Tewis 
at  Aix-la-Ch^ppelle,  and  by  Effy  Caw,  One  of 
lady  Jjine's  chamberrmaids.     As  thefe  two 
laTt  witnefles  died  before  the  commencement 
of  this  action,  I  have  no  doubt,  that  the  evi- 
dence that  is  given  of  what  they  declared 
\vhile  in  life  will  be  held  as  good  evidence  i 
It  is  the  befl:  that  can  be  had,  and  it  is  owing  to 
the  purfuers  that  there  can  be  no  better.   And 
as  to  Mrs  Glafs,  to  me,  fhe  appears  to  have 
given  the  ftrongeft  evidence  of  diftinclnefs 
and  integrity  that  ever  I  obferved.in  any  wit* 
L  1  nefs : 
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nefs :  She  has  been  four  times  examined   in 
this  queftion;  firft  before  the  jury  in  the  fer- 
vicc,  thereafter  twice  before  commiflioncrs 
appointed  by  your  Lordfhips,  at  the  fuit  of 
cither  party;  and,  laft  of  all,  in  thebc^nning 
of  this  feffion.    As  it  appeared  to  the  court, 
that  her  evidence  Mras  very  material,  it  was 
propofed  from  the  bench,    that  flie  (houlcf 
be  examined  in  prefence,  that  your  Lordfliips 
might  have  an  opportunity  to  judge  of  the 
manner  in  which  fhe  emitted  her  teftimony. 
The  examination  continued   for   two  days, 
when  fhe  was  obliged  to  aufwer  an  hiinlenfc 
number  of  queftions  ptlt  to  her  by  the  pur- 
fuers,  not  with  a  view  fo  difcdver  more  of  the 
truth,  but  to  lead  her,  if  poflible,  to  ccntra- 
dift  fome  parts  of  the  evidence  flie  had  for- 
merly given.      She  anfwered  evety  one  of 
them  in  fo  fatisfying  a  ihanner,  as  gave  me  the 
f uUcft "  ^onviftion  that  every  thing   fee  has 
depofed  is  moft  ftriclly  agreeable  to  truth. 

As  the  proof  of  the  pregnancy  feems  to  | 
be  irrefiftible;  fo  it  appeared  in  the  fame  | 
light  to  Mr  Andrew  Stuart,  the  purfuers  j 
agent,  who  acktiowlcdgcd  to  Mr  Murray  at  i 
Paris,  in  prefence  of  Sir  William  Stewart, 
«  That  he  had  all  the  proofs  in  the  w^orld  of  ^ 
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•Lady  Jane's  pregmancy,  but  none  of  her 
♦*  delivery/' 

It  has  been  faid,  that  though  the  proof  of 
•the  pregnancy  is  very  ftrong,  yet  it  is  not 
abfolutely  comple.te;  and  therefore  ought 
not  to  be  iuftained  in  this  cafe.  But  t^is  is 
direSly  contrary  to  the  rules  of  law  already 
laid  dowji.  If  the  evidence  brought  of  the 
pregnancy  is  as  ftrong  as  could  be  expefted 
at  this  diftance  of  time,  were  it  not  half  fo 
ftrong  as  it  is,  the  law  will  lipid  it  as  com** 
plete.  The  law  fupplies  the  defeft  of  evi- 
dence from  the  Jength  of  poffeffion  of  the 
flatus,  where  the  challenge  is  long  delayed, 
elfe  lu)  mortal  could  h^ve  any  feeurity  agaiuft 
fach  challenges. 

In  the  prefent  cafe,  it  appears  to  me  impof- 
fible  for  any  one,  who  reads  the  proof,  to  en- 
tertain a  doubt  of  the  pregnancy.  I  muft 
believe,  that  when  Lady  Jane  undertook  the 
journey  from  Rheims  to  Paris,  flie  was  big* 

bellied,  fo  heavy  loaden,  that  people  >yho  faw 
her  coming  up  and  down  ftairs  could  not 
fail  to  obferve  it  without  being  told,  as  ap- 
pears from  the  proof ;  and  the  queftion  is. 
What  w^  her  errand  to  Paris  ?  Is  flie  going 
to^Klychildren  from  the  poor  people  there  f 
Or  is  fhe  going  to 'lay  down  her  burden? 

Every 
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Every  one  will  make  the  anf^er  for  himlelf. 
For  my  part,  I  am  of  opinion,  that  the  evi- 
dence of  the  pregnancy,  when  it  is  fo  con- 
vincing, is  of  itfelf,  pofl  tantum  temforis^  a  prc- 
fumptivc  evidence  of  the  delivery,  as  it  is 
not  pretcfided  that  any  mifcarriagc  happened. 
When  a  pregnancy  is  carried  to  the  laft  ftage, 
it  muft  refult  either  in  a  mifcaniage  or  in  a 
delivery,  if  the  mother  does  not  die  before 
the  time ;  and  therefore  I  cannot  have  any 
doubt,  that  if  Sir  John  and  Mrs  Hewit  had 
been  gone  before  the  affion  commenced,  as 
well  as  the  other  witneffes  to  the  delivery, 
.  the  purfuers  aftion  muft  have  been  difmiffed 
upon  the  proof  that  has  been  brought  of  the 
pregnancy.  The  pofitive  proof  by  witneffes 
muft  neceffarily  fail  and  decf eafe  by  length  of 
time ;  and  the  law  would  be  deficient,  if  it 
did  not  interpofe  by  fortifying  the  prefump- 
tion  which  naturally  arifcs  from  the  beft 
proof  that  can  be  had  ^t  the  time  when  thq 
challenge  is  brought. 

But  here  Sir  John  Stewart  and  Mrs  Hewit 
were  bqth  alive,  and  have  been  examined 
by  the  purfuers  in  .this  caufe,  and  they  have 
given  the  moft  diftincl  tcftimony  of  Lady 
Jane's  delivery  in  the  houfe  of  Madame  Ic 
Brun  at  Paris,  upon  the  loth  of  July  1748. 

They 
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they  have  firtoly  perfifted  in  giving  th« 
fame  account  upon  oath  aftct  virious  cxdmi«- 
nations,  which  they  have  undergone  at  thfc 
fuit  of  the  purfiiers.  Mrs  Glafs  concurs  \vith 
them  in  every  relative  circumftance  that 
could  confift  with  her  knowledge.  The  oaths 
given  by  them  are  confirmed  by  lettei^  writ*- 
ten  by  Mrs  Hewit  to  Mrs  Glafs  arid  Efiy  Caw, 
whom  Lady  Jane  had  left  at  Rheims,  fonlc 
of  which  are  produced  and  others  depofed  to, 
Thofe  letters  could  not  be  contrived  for  the 
purpofc  :  They  were  not  defigned  tb  be  fcen; 
nor  could  it  be  forefeen  at  fo  diftant  a  period 
that  they  would  tally  with  the  proof  now 
adduted. 

WhAt  is  now  oppofed  to  this  etidence  ? 
It  IS  faid,  that  Sii-  John  was  the  contriver  of 
the  fraud,  and  that  Mrs  Hewit  and  Mrs  Glafs 
^cttjbcii  crimtnis ;  and  that  they  differ  in  the 
accounts  they  give  of  the  fa€l: ;  and  therefore 
none  of  them  are  to  be  believed. 

The  firft  objedion  fdunded  on  their  acccf- 
fion  to  the  fuppofed  crime  refolves  into  si  /v/i* 
^ff  principiu  If  Pierre  La  Matrreand  Madame 
le  Brun  had  been  alive,  ahd  addtJted  to  give 
evidence,  the  fame  objeftion  would  have  met 
them  as  well  as  every  other  witnefs  iVhd 
Jud  been  prefent  at  the  birth  j  fo  it  refolves 

in 
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into  this,  thajt  wherever  a  birth  is  chj^llenged, 
no  witncfs  prefent  can  be  adnaitted,  bccaufc 
prefumed  to  be  all  focti  criminis.  The  purfu- 
er  is  intitled  to  difijualify  thepi  merely  by 
his  own  averment 

With  refpeft  to  the  difcrepancies  alledge4 
betwixt  Sir  John  and  Mrs  Hewit,  &c.  they 
appear  to  be  no  other  than  what  muft  arife 
from  the  natural  failure  pf  memory  after  a 
diftance  of  time.  To  complain  of  fuch  dif? 
jcrepancies,  is  to  coqiplain  th^t  the  mepiory 
of  man  is  formed  as  it  is ;  that  impreilion^ 
decay  after  a  lapfe  of  time,  and  th^t  in  circum- 
ItaAces  inamaterial,  they  decay  very  faft,  as 
they  are  little  attended  to,  and  take  no  deep 
root  in  the  memory ;  and  as  this  happens  in 
every  age,  fo  it  is  much  more  remarkable  \n 
the  advanced  ftages  of  life  to  which  Sir  John 
and  Mrs  Hewit  had  attained  before  they  were 
pxamined.  It  would  be  ne^^t  to  ^  miracle,  if 
perfons  of  that  age  flioyld  concur  exacUy  iq 
the  minute  4cfcription  of  every  little  drcum- 
ilance  that  had  occurred  itxteen  or  twenty 
years  before.  It  could  not  liappen  without 
a  previous  concert ;  and  therefore,  in  my  ap- 
prehenfion,  fuch  difcrepancies  do  not  dero- 
gate, but  rather  confirni  the  truth  of  yrh^t 
they  depofe. 

An 
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An  additional  evidence  alfo  occurs  from 
the  death-bed  declarations  of  Sir  John  Stewart 
and  Lady  Jane,  who,  with  her  dying  breath, 
commended  her  fon  to  the  Providence  of 
God,  and  declared  her  firm  belief  that  he 
would  take  care  of  him.  This  kind  of  evi- 
dence is  of  little  weight  with  many ;  but  I 
own,  it  has  always  appeared  to  me  in  a  differ- 
ent light.  Notwithftanding  the  progrefs  of 
infidelity  in  this  age,  I  take  it  to  be  more  fu- 
perficial  than  real  with  refpcft  to  the  difbelief 
of  a  future  ftate.  I  believe  there  are  few  fo 
hardened  in  their  diflbelief,  as  to  confign  their 
bodies  to  the  grave  in  a  thorough  fecurity  of 
their  future  annihilation  ;  or,  at  the  laft  pe- 
riod of  their  exiftence,  when  every  other  be- 
ing is  evaniflied  from  their  view,  to  dare  to 
blafpheme  their  Creator,  the  fole  arbiter  of 
their  future  happinefs  or  mifery,  as  they  are 
plunging  into  the  dark  abyfs  of  eternity. 
Thefe  things  furpafs  my  belief,  even  where 
infidelity  takes  place. 

But,  in  the  prefent  cafe,  it  is  not  alledged 
that  Sir  John  ever  fhowed  any  appearance  of 
infidelity  or  difregard  tp  religion.  And  with 
refpeck  to  Lady  Jane,  few  inftances  have  oc- 
curred, where  fuch  evidence  hath  been  given 
of  a  genuine  and  deep  rooted  piety,  as  few 

where 
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where  it  hath  been  fo  much  put  to  the  trial. 
A  Lady  of  her  high  rank  and  education  re- 
duced by  misfortunes  to  a  ftate  of  the  utmoft 
poverty  and  deftitution,  in  want  of  bread  to 
feed  her  children  in  the  poorpft  manner, 
loaded  with  contempt  and  neglect,  caft  off 
by  her  brother  and  all  her  friend^,  and  her 
huiband  unable,  by  his  iituation,  to  give  her 
any  affiftance ;  yet,  in  this  difaial  ftate,  fhe 
never  lofes  a  fight  of  the  gobdnefs  of  divine 
Providence,  and  an  acquiefcence  in  his  difpofal, 
which  flie  believes  to  be  the  wifeft  and  the 
beft.  Thi^  appears  from  21II  her  letters  that 
have  been  recovered,  which  breathe  nothin<» 

o 

but  a  firm  reliance .  on  God,  and  refignation 
to  his  will.  A  piety  that  ftands  the  teft  of 
fuch  a£Bidion,  cannot  be  fufpecled  of  difguife; 
nor  can  I  believe  that  a  perfon  habitually  im- 
prcfled  with  thefe  fpntiments,  would,  after 
the  moft  fplemn  approach  to  Qod  that  reli- 
gion admits  of,  and  when  placed  in  the  im- 
mediate view  of  death,  which  followed. iij 
a  few  days  after,  would  at  that  awful  period, 
aver  a  falfehood  in  his  prcfence,  and  in  her 
laft  moments  call  upon  his  Providence  tp 
give  fuccefs  to  her  unpardonable  crime,  and 
to  perpetuate  the  confequences  of  her  guilt 
to  ftare  her  in  the  face  to  all  eternity. 

U 
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If  any  one  can  believe  thefe  things,  they 
may ;  I  muft  own  they  are  to  me  inconcei- 
nble ;  nor  can  I  avoid,  for  the  fame  reafon, 
laying  ftrefs  upon  Mm  Hewit's  teftimony ;  Ihe 
h  proved  to  have  been  a  perfon  of  ftrift  reli- 
gion and  piety.  She  lived  long  in  great  bodi- 
ly diftrcfs,  and  under  a  near  profpedl  of  death. 
She  underwent  feveral  examinations,  and  al- 
ways gave  the  fame  account  of  this  birth,  and 
adhered  to  it  down  to  the  laft  moments  of 
her  life.  It  does  not  appear  to  me  that  flic 
has  declared  any  thing  that  is  falfe ;  though 
ihe  may  have  fallen  into  many  inaccuracies 
in  the  great  number  of  queftibns  that  Were 
put  to  her;  which  is  ho  matter  of  furprife,- 
confidering  her  great  age  and  infirmities,  arid 
the  diftance  of  time  that  his  elapfed  from 
the  period  at  which  the  fafts  happened. 

There  is  another  chain  of  evidence  that 
muft  weigh  even  with  thoFe  who  do  nbtr  rely' 
much  upon  the  check  arifing  from  the  im^ref- 
fions  of  a  future  ftate.'  A  long  feries  ^f^  let- 
ters which  have  been  tecovered,  from  Lady 
jane  to  Sir  John,  to  the  number  of  Jr/ty/sveh, 
and  excerpts  from  above  a  hundred  more, 
with  fundry  anfwers  fent  to  her  by  Sir  John, 
in  which  every  fentiment  of  their  hiearts  is 
difcovCTcd  to  one  another,  in  times  of  great 
M  m  poverty 
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poverty  and  aflidion,  which  was  chiefly  ow^ 

ing  to  the  exiftence  of  thcfc  children,  by 
which  her  brother  was  irritated  to  withdraw 
her  annuity,  and  &e  had  no  fund  left  to  af- 
ford them  necefiary  fubfiftence.  Had  all  this 
diftreis  been  origii^y  owing  to  their  own 
crime,  it  i»^hardly  poifible  that  fome  glimmer- 
ing of  the  truth  ihould  not  have  efcaped 
throughout  fo  long  a  correfpondeace,  which 
Was  not  expelled  to  be  feen  by  any  other 
eyes  but  their  own;  yet  not  the  fmalleft 
veilige  of  that  kind  appears:  No  repining 
word  againft  any  thing  in  their  paft  conduct 
as  the  occafion  of  their  diftre&:  No  c6m^ 
plaint  of  the  demands  arifing  from  the  ex- 
pence  of  the  children ;  but,  on  the  contrary, 
their  whole  concern  taken  up  about  them  a- 
lone.  Every  thing  that  befals  them  carefully 
communicated  by  Lady  Jane  to  Sir  John, 
with  all  the  affedion  of  a  moil  tender  )»arent« 
When  any  thing  ails  them,  ihe  is  robbed  of 
her  reft  and  eafe«  Her  life  is  bound  up  in 
them  I  and  accordingly,  upon  the  death  of 
the  youngefi,  ihe  lofi  her  fpirit,  broke  h^ 
heart,  and  died  fpon  after. 

If  we  could  fee  into  the  fecret  thoughts  of 
mens  hearts,  aijd  difcover  their  inmofi  recet 
fesj  no  doubt  could  remain  as  to  their  mo- 
tives. 
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fives.  Nothing  can  come  nearer  to  this  than 
the  difcovery  that  has  been  made :  Ev^ry  let*> 
tcr  that  pafled  between  them*  which  they  be- 
lieved were  never  to  be  feen,  and  every 
word  that  pafled  between  Lady  Jane  and  her 
waiting  maid,  with  whom  flie  lived  in  the 
moft  entire  confidence.  This  appears  from 
Mrs  Glafs's  oath  when  examined  in  your 
Lordihips  prefence,  A  queilion  was  put  to 
her  from  the  bench  for  that  purpofe,  and  fk^ 
depofed,  th?it  (he  never  heard  Lady  Jane,  Sir 
John,  nor  Mrs  Hewit,  repine  *t  the  expences 
occafioned  by  the  children ;  nor  heard  any 
apreffiop  drop  from  any  of  them,  nor  faw 
any  thing  in  their  condu^l,  that  led  her  to  fu- 
fpca  the  truth  of  the  birth.  The  reftraint 
which  the  purfuers  mufk  fuppofe,  to  make 
this  uniformity  of  condud  during  a  courfe  of 
years  agr€e.  with  their  hypothcfis,  is  incon- 
fiftcnt  with  nature.  This  is  a  real  evidence 
^gainft  their  plan,  which  I  am  wot  s^bje  to 
refill. 

It  has  been  faid,  that  the  whole  account 
given  by  Sir  John  of  Pierre  la  Marre,  is  now 
given  up  by  the  defender.  Sir  John  &id  he 
was  a  Walloon  furgeon,  whom  he  had  feen  at 
liege  in  the  year  172 1,  and  was  introduced  to 
Wm  by  Colonel  Fontaine ;  but  the  La  Marre 


now 
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now  difcovered  was  a  furgcan  in  Paris,  and 
was  no  Walloon,  but  a  Frenchman  ;  nor 
could  he  have  been  introduced  to  Sir  John 
at  Liege  in  172 1^  as  he  was  then  but  ten  years 
old.       . 

But  th€  only  miftakc  into  which  Sir  John 
feems  to  have  fallen  in  this  account   is  with 
refpeft  to  the  year  in  which  he  was  firft  made 
acquainted  with  La  Marre ;  which  certainly 
could  not  be  the  year  172 1,  but  muft  have 
been  at  fome  later  period,  when  Sir  John  hap- 
pened to  be  abroad.     This  was  a  natural  mif- 
take  for  an  old   man  to  fall  into,  who  had 
'  been  frequently  abrpad,  and  did  not  diftin- 
guiih  cxaftly   the  leveral   periods   of   time 
when  he  met  with  one  company  or  another. 
But  there   is  no  reafon  to  doubt,  that  Sir 
John  has  been  in  the  right  in  the  other  parti- 
culars;  that  he  has  been  introduced  to  La 
Marre  by  Colonel  Fontaine,    though  in  a  la- 
ter year  than  1721.    Wc  fee  by  La  Marr's 
books,  that  there  was  a  connexion  betwixt 
him  and  Colonel  Fontaine,  which  makes  this 
account  very  probable;   and    the    purfuers 
themfelves  fall  into  a  mifiake,    when  they 
l?lame  Sir  John  for  cajling  La  Marre  a  Wal- 
iQon,      He   was  born    at  Mtmtreuil  fur  Mer\ 
which,  though  locally  in  Piuardy^  lies  upon 

the 
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the  borders  oiArtois,  one  of  the  Walloon  pro- 
Tinccs;  and,  as  Walloons  are  fo  named  from 
their  language,  it  was  as  natural  to  call  him  a 
Walloon,  as  to  call  one  a  Yorkfliireman,  who 
had  been  born  on  the  northiide  of  the  River 
TeeSy  which  fcparates  that  county  from 
Durham. 

The  only  error,  therefore,  in  Sir  John's 
account  of  La  Marre  lies  in  the  time  of  his 
firft  acquaintance  with  him ;  which  was  no 
extraordinary  thing  in  a  man  of  great  age, 
who  had  been  fo  often  abroad,  and,  being 
called  upon  in  a  hurry  to  anfwer  in  court,  a 
vaft  number  of  que^ions,  without  any  previous 
notice,  might  eafily  miftake  one  year  for  ano- 
ther. It  does  not  appear  to  me,  that  this  error 
can  have  any  effcft  upon  the  caufe  ;  as  there  is 
fan  evidence  brought  who  this  La  Marre  was, 
and  of  the  occupation  he  then  exercifed  in 
Paris.  It  is  of  no  moment  to  the  queftion 
in  iffue,  whether  Sir  John  became  firft  ac7 
quainted  with  him  in  the  year  172 1,  or  in 
any  later  year. 

And  the  evidence,  on  this  head,  appears  to 
mefo  conneded  as  to  give  full  conviftion^ 
andftill  the  more,  that  a  great  part  of  it 

came  to    the  knowledge  of  the  defender's 
doers  by  mere  accident,  when  they  had  no 

view 
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viev  c^  makiag  fuch  inquiiy.  la  a  con- 
▼eriatioa  betwixt  the  Prince  pf  Turenne 
and  a  French  phyfici^n,  the  Prince  told 
him*  that  his  furgeon  Mr  Menager  was  ac* 
quainted  with  this  affair.  Mr  Menager  be* 
ing  called  upon,  gives  a  foil  account  of  La 
Marre»  with  whom  he  had  been  particularly 
^quainted  for  a  great  many  years :  That  he 
was  much  employed  as  an  accoucheur  in  Pa- 
ris,  though  not  privileged,  which  was  pro« 
bably  the  occafion  of  his  keeping  his  lod- 
gings fecret,  as  mentioned  by  Sir  John ;  and 
particularly  deposes,  that  about  fixteen  or 
feventeen  years  before  his  examination  in 
1764,  La  Marre  had  told  him,  that  he  had  de- 
livered a  flranger  Lady  of  quality  of  an  ad« 
yanced  age  of  two  male-twins,  one  of  whom 
was  very  delicate,  and  entrufied  to  his  care: 
That  the  Lady  had  come  from  Rheinas  to  Pa- 
ris; and  this  washer  firft  delivery  :  That  La 
Marre  had  a  connedion  with  Madame  le  Prun, 
who  kept  one  of  the  lying-in-houfes,  to 
which  he  recommended  thofe  under  his  care : 
That  this  happened  in  the  months  of  June  or 
July;  and  it  muft  have  been  in  the  year 
1748*  It  could  not  be  in  the  year  1747 ;  be* 
caufe  Mr  Menager  was  then  alpng  vith  the 
»rmy* 

This 
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This  is  confinned  by  Mad;une  Granette^ 
LaMarre's  fifier*ia4aw»  aiid  by  Mr  Simoxi€aia» 
and  by  Mr  6i3e9»  anotiier  furgeon  to  whom 
La  Marre  had  alfo  commuxucated  this  affair^ 
Giles  garc  precifely  the  fame  account  of  it 
with  Menager,  in  his  firft  converfation  with 
McfGrs  Moraad  and  Moreau:  He  told  diftind- 
ly  of  the  lady's  being  delivered  of  twins  in 
the  houiie  of  Madame  le  Brun  ;  and  that  La 
Marre  had  tbs  care  of  one  of  them,  who  was 
at  Menilmontain ;  and  this  declaration  was 
taken  down  in  writing  at  his  fight. 

BuT^  before  he  was  examined  by  the  com«* 
miffionois^  his  memory  appears  to  have  failr  ^ 
cd  as  to  fbme  of  the  particulars,  though  he 
found  himfelf  ftill  obliged  to  recoiled  the 
general  ftory  of  La  Marre's  having  told  himj 
that  he  had  brought  to  bed  a  foreign  la^y 
of  diftindicm,  of  whofe  child  he  had  th^ 
charge,  and  reckoned,  if  it  lived,  il»  would  be 
Worth  a  great  deal  to  him. 

Th£  like  accident  appears  alfo  to  have  haph 
pened  to  Francois  La  Marre,  the  brother  of 
Kcrre  the  accoucheur.  When  he  was  firft 
queftioned  upon  this*  affair,  he  told  the  pur* 
fuers  doers,  as  well  as  the  defender's,  that' 
his  brother  was  aicquainted  with  a  Madame 
le  Bnin,  who  lived  in  the  Fauxbourg,  St 

Germain ; 
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Germain ;  but  he  afterwards  thought  fit  t9 
retrad  this  upon  his  examination.  Some 
influence  would  appear  to  have  had  the  fame 
cScA  on  the  metnories  of  thofe  witnefles, 
that  was  afcribed  by  the  ancient  pDets  to  the 
river  Letbe. 

Other  evidence,  however,  remains  that 
cannot  be  brought  to  diffemble  or  falfify; 
an  article  written  by  Lady  Jane's  own  hand, 
in  her  pocket-book,  bearing  that  Sir  John 
had  wrote  to  Monficur  la  Marre  in  Septem- 
hcr  1749;  and  letters  that  were  found  in 
La  Marre*s  cuftody  after  his  death,  mention- 
ing the  name  of  Stewart,  which  were  burnt 
by  his  widow,  as  appears  from  a  firaces  verbal 
produced  by  the  purfuers.  This  pocket- 
book  and  letters  could  not  be  framed  with 
a  view  to  affift  the  defender's  plea,  and  ftrong- 
ly  concur  to  fupport  the  connection  depofed 
to  by  the  above  witnefles. 

And  this  connexion  feems  to  be  put  out  of 
doubt,  by  the  difcovery  which  has-been  made 
of  Madame  Garnier,  the  nurfe  of  Sholto, 
which  alfo  came  out  in  an  accidental  manner. 
The  account  ihe  gives  upon  oath  agrees  in 
fo  many  circumftances  with  the  cafe  before 
us,  that  it  feems  impoflible  there  can  be  any 
miftake  in  it :  She  lays,  ihe  received  a  new- 
born 
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hom  cfaitd^from  Fkrre  la^Muxe^  and  thii  he 
paid  her  ^tlie  montfaiy  ^Uowance  agreedior  re- 
gniariyfis  HfcU^diiec  Jbis  fli^  ttitrf^  the  chtld 
in  the  years  174$  v^4-  I749<  7h^t  it  wa9  a  fo- 
feiga  duid)  a&d  one  fxf tmro  twios,  bojl^  majles : 
Tbat  tke  liiieu  and  laces  wore  oiade  after  the 
EagUih  fafliion  :  That  the  cfaUd  was  vifited  by 
two  gendemen,  one  of  ivi&om  ^oke  with  a  fa- 
reign  accent^andwasCiiippofed  to  be  thefatfaer: 
That  the  child  was  remarkably  puny  and 
weak  when  firft  brought  to  her,  hut  grew 
Wronger  by  degrees  under  her  care :  That 
when  he  was  taken  away^  iQie  was  told  he 
lias  to  be  canied<to  a  diftance. 

TnxsEiads  are  alfo  ccmfirmed  by  the  tefti- 
^nany  of  Madame  Boucaut,  who  fw^ars  ths^: 
the  child  appeared  to  be  newly  born  when 
brought  to  be  murfed,  ^and  that  it  was  very 
jMiny  and  delicate,  of  which  La  Marre  told  her 
tiiejreafon,  viz.  that  it  wftsa  twM^'  She  alio 
gives  a  defistiptton  x>f  one  of  Che  gentldine^ 
"who^cfeufie  to  vifit  the  child,  JKtery  lidLe  to  iAc 
John  Stewart;  and  Ae  deehnes,  that  Madame 
Gamier  oiui^d  the  ^ild  ior  futtoecA  or  ft* 
venteen  tnonths. 

TiiBs^  Chiqgs  f^^e  tne  full  coavtftion,  that 

LaHarre  was  the  accoucheur,  and  that  Gai^ 

nierwas  "Ae  nutfk  <fi  Shoito.    It. k  all  the 

N  a  evidence 
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evidcnde  that  can  be  kad  at  this  diitant  period 
of  time,  to  which  the  purfuers  have  thoa^t 
fit  to  delay  their  challengis ;  and  it  would 
have  been  no  furpiife  if  there  had  not  been 
ib  nmcii.  I  am  not  moved  by  the  minnte  dif- 
crepancies  which  have  been  fuggefted  by  the 
ingenuity  of  the  piirfiiers  counfeI>  betwixt 
the  circmnfiances  told  by  Menager  and  Gile$^ 
after  be  had  refolved  to  vary  his  firft  decls^ 
ration ;  or,  by  Sir  John  and  Mrs  Hewitt  fuch 
as>  with  TcfpcA  to  the  precife  difiance  be- 
twixt Gamier's  hoiife  and  Paris ;  whether  ihc 
was  pitvioufly  befpoke  by  La  Marre  before 
the  child  was  given  to  the  nurfe  or  not;  whe- 
ther her  htifband  was  a  quarrier  or  a  farmer, 
&c.  Thefc,  and  many  other  critical  obferva- 
tions,  with  the  anfwers  to  them,  have  been 
over  and  over  again  laid  before  your  Lord- 
ihips ;  and  to  me  they  prove  nothing  but 
what  I  always  knew,  that  when  an  inquiry 
^to  fads  is  delayed  to  a  diftant  time,  the  me- 
mories of  witnefles,  if  hdueft,  and  not  in  con* 
cert,  never  fail  tp  differ  in  minute  circam- 
fiances,  which  make  i}0  impreflion ;  and  any 
darknefs  ariiing  from  fuch  difcrepancies  muft 
be  coYiftruAed  againft  the  party  who  has  de- 
layed to  bring  the  challenge,  and  not  againft 
the  defender,  whofe  birth*right  has»  for  all 
.      .   J  that 
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that  time,  remained  unquarrelled,  and  might 
have  found  evidence  to  remove  and  explain 
the  difficulties,  if  the  challenge  had  been 
brought  in  due  time. 

It  iseafy  for  me  to  conceive,  that  perfons 
advanced  to  the  laft  period  of  life,  as  Sir  John 
Stewart  and  Mrs  Hcwit  were,  would  find  their 
memories  deficient  in  many  circuraftances. 
But  it  is  not  eafy  to  conceive,  that  fucha  coin* 
ddence  of  circumfiances  ihould  occur,  as  have 
appeared  from  the  oaths  of  Monfieur  Menager 
and  Madame  Gamier,  vand  the  odier  witnef- 
&s  who  concur  with  [them,  unlefg  the  accou* 
cheur  of  Lady  Jane  and  the  nurfe  of  Sholto 
had  been  truly  the  v^ry  perfons  defcribed  by 
Sir  John  and  Mrs  Hewit. 

Th£  purfuers  have  broached  a  very  extra- 
ordinary fcheme  in  order  to  deftroy  the  evi- 
dence of  Madame  Garnier:  They  wiU  not 
allow  that  Sholto  was  in  the.poffeffion  of 
Sir  John  or  Lady  Jane,  pntil  he.  wa9 
bought  from  Sanry  in  November  1749* 
This  fcheme  appears  to  me  to '  be  abfolute- 
ly  incredible.  Had  a  fup/>$fitUw  partus 
been  intended^  and  one  child  been  adually 
bought  in  July  1748,  as  the  purfuers  fup,- 
pofe,  what  could  tempt  them  to  give 
out  that  they  had   got  two  children,  whei| 

they 
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they  kafd  aeither  got  nor  knew  of  the  feoond 
for  iixteen  months  after  ?  Yet,  we  fee  Lady 
Jane  immediately  wrote  of  the  birtk  of  her 
two  fons  to  all  her  friends,  to  Laidy  Charles 
Ker,  to  Lady  Mary  Hamiltoa,  to  Mrs  Hep- 
burn, to  Madame  Tewis^  and  to  Mr  Patrick 
Haldanie*  I  am  not  able  to  perfiiiade  myfelf 
that  this  could  have  happened,  if  Sholto  had 
ncft  then  been  a^hially,  exifting  and  in  her 
hands  at  the  time ;  or,  that  ibe  wouM  hvrc 
de&red  Lady  Wigton  to  vifit  the  child  in  her 
way  to  Paris,  and  lead  her  a  particular  ac-» 
count  of  his  health,  wh^  no  fuch  child  was 
in  b^ng« 

A  ftrong  ol]ge6l]on  has  been  laid  tip<Mi  Le 
Brun's  houfe,  that  it  has  not  been  pointed 
out  by  the  deifender.  I  fee  no  confequencc 
from  this.  There  taay  have  been  hundreds  of 
widows  living  in  Pari^  in  the  year  1748,  whofc 
houfi^s  could  not  be  pointed  out  at  this  day.  It 
is  agreed,  that  Sir  John  and  his  whole  company 
ftaid  for  nine  days  at  Sedan  in  their  Way  from 
Leige  to  Rheims  ;  and>  though  Sedan  is  but 
a  fmall  place  in  r^fyeA  of  Paris,  yet  it  has 
aot  been  in  the  power,  of  either  party,  by  all 
their  inquiries,  to  di&over  the  landlady  with 
whom  they  lodged  there,  nor  any  perfon  who 
had  feen  her* 

And 
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Akd  as  to  wh^  the  jmrAiers  vta^^r^k  to 
prove,  that  there  was  aq  faSoiQ  of.  the  name 
of  Madasie  k  Bkim  IMn^  ta  the  Faaxbcmrg 
St  Gcrmatn  intheyeaur  ijj^^ :  They  hasvei apfoh 
rendy  failed  in  it;  for,  by  the  proof  it  appesM, 
that  there  were  no  kfs  than  four  or  five  Madame 
ie  Jkims  who  lived  there  in  the  year  1748;  ^ 
thoogh  none  of  them  are  now  to  he  foaod; 
nor  any  of  them  infertcd  in  thepoIice-bookflL 
This  is  fbU  evidence,  that,  in  iuch  a  diftancc 
of  time,  numbers  of  people,  who  adually  had 
their  refidence  at  Paris,  may  disappear,  fo  a* 
no  accounts  can  be  had  of  thera ;  nor  is  Uiere 
any  myftcry  in  the  thing*  What  number  of 
widows  who  Bved  in  th«  year  1748,  a«^ 
fiace  thart  time,  either  dead  or  removed  to  o- 
thcr  places^  and  is  it  a  wonder,  thataU  their 
ftiends  and  acquaintances  cannot  now  he 
diicovered,  fb  as  to  find  out  the  accounts 
they  have  given  of  their  feveral  lodgers?  Or 
can  it  be  pleaded,  as  fuffici^nt  evidence,  that 
one  did  not  lodge  there,  becaofe  fuch  difco- 
very  has  not  been  made?  This  wtnild  be 
plainly  to  invert  the  rule  of  bw,  and  to  ob^ 
lige  the  defender,  who  has  been  fb  Icn^  in 
pofleffion  of  his  iftate,  tinder  the  higbeft  pe^ 
fialty,  to  bring  a  proof  which  has  now  become 

impradicahle 
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impradicabk  through  the  delay  of  the  party 
who  is  tnfifting  to  diveft  him  of  his  birth-right. 
As  to  Godefrofs  books,  I  can  never  think; 
that  a  blank  article  can  be  proof  of  any  thing, 
without  further  fupport;  and  that  which  is 
offered  in  this  cafe  from  the  oaths  of  Godc* 
froy  and  his  wife,  who  have  adventured  to 
fill  up  this  artide  from  memory,  at  the  di- 
ibnce  of  feventeen  years,  has  no  weight  with 
me ;  as  I  do  not  think  fuch  particularizing 
fells  within  the  compafe  of  any  one's  memo- 
ry, far  lefs  of  two  innkeepers,  who,  as  they 
acknowledge,,  have,  duripg    all  that  time, 
been  in  cp^ftant  occupation  by  new  returns 
of  company  in  the  way  of  their  bufincfs,  in 
fo  much,  that  all  the  rooms  of  their  houiS:, 
which  contained  no  lefs  than  nineteen  beds, 
were  generally  full,  from  the  beginning  of 
the  year  to  the  end  of  it    Such  extraordi- 
nary recolleftion   I  cannot  lay  any  ftrcfs  up- 
on; efpecially  as  it  happened  ex  poft  faSo  be- 
yond what  occurred  to  them  on  their  firft 
examination;  and,  when  I  confidcr  the  de- 
pendence fuch  innkeepfcrs  are  under  to  the 
officers  of  poUce  employed  by  the  purfucrs, 
who  have  it  in  their  power,  on  fo  many  oc^ 
cafiona  to  ruin    them,   this  tale,  which  is 
contradidcd  by  the  other  evidence,  appears 

to 
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to  me  in  no  fironger  light,  than  a  ftory  told 
by  a  flave  at  the  inftigation  of  his  mafter. 

And  as  to  the  two  enlevements  alledged 
of  the  children  of  Mignon  and  Sanry,  I  take 
the  Mignons  to  be  clearly  perjured.  And 
the  ftory  told  by  rfie  Sanrys,  to  be  difproved 
by  the  Curee  de  St  Laurent's  letter  to  the 
lieutenant  of  police,  and  the  record  entered 
b  the  police-books  in  confequence  thereof} 
from  which  it  appears,  that  this  enlevement 
did  not  happen  till  the  end  of  December 
i749>  a  month  after  Sir  John  and  his  family 
bad  left  Paris,  and  fet  out  for  England ;  fo 
that  they  could  have  no  concern  with  it 

Upon  the  whole,  I  cannot  have  any  doubt 
that  the  defender  is  the  fon  of  Lady  Jane 
Douglas;  and  I  feould  be  forry  to  fee  a  pre- 
cedent eftablifhed  by  this  court,  that  might 
tend  to  fliake  the  fecurity  of  the  ,birth-right 
ofthefubjea 
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THIS  is  ctriaiviY  a  very  'exCnoftlinary 
cafe ;  it  is  a  very  compaffiotiate  cafe,  in 
my  opinion,  and  a  very  fingular  cafe,  in  this 
re^^  that  the  purfuer,  I  mean  the  pris- 
opa9  purfuer  Duke  Haaiilton,  hsts  nolrhing 
to  gain»  and  Ac  defender  has  every  thing 
tok&. 

I  confefiy  I  enteitained  an  opinion,  that 
the  grounds  of  lav  and  juftice,  upon  v^iich 
this  great  queftion  ought  to  be  determined, 
vrctc  Xb  ckar  a^d  certain,  that  there  -would 
tecrdly  be  any  room  for  drfierencc  in  opinion, 
as  to  thefe  points,  among  the  judges  of  this 
fuptettie  courtV  But  in  this,  I  now  appre- 
hend, I  may  have  been  miftaken  ;  becaufe 
your  Lordihips  have  already  delivered  dif- 
ferent opinions  as  to  the  principles  of  law  and 
juftice  on  which  this  important  decilion  ought 
to  be  founded. 

I  am  fenfible,  that  one  in  my  iituation  has 
reafon  to  be  jealous  and  diftruflful  of  his 
own  prepoffeilions.  I  have  laboured  to  form  an 
impartial  opinion^  and  to  guard  myfelf  againit 

aU 


THE    SPEECH    OF,   &c.    289 

all  preporiOfeffions.  .  i  am  clear,  for  the  fatisfac^ 
tioa  of  my  QW9  tswki  at  leaft,  to  declare, 
that  |1^  opwion  I  ^m  pow  to  deliver  would 
hay^  \KfVL  ofiy  opiaion,  if  this  cafe,  with  all 
its  drcumfi^ces,  had  been  feat  from  Japan, 
or  ahy  i^eowte  nation  upon  eartl^  tp  be  judged 
and  detepnined  here;  and,  withoyt  any  fur- 
ther pvea^oibjie  or  going  about  the  bulb,  I  d^ 
dare  qiy  opinion  for  the  defender  ia  this 
caufe. 

I  am  not  to  beat  the  wide  and  almoft 
boundl^  $el4  of  evidence  and  argument 
C0Qt2^9e4  W  the  bulky  volumes  before  us ; 
I  prc^pofe  only  to  ftate  fuch  cLccumftances  ag 
appear  to  njie  to  be  material  on  either  fide, 
mi  fwb  ai(gumeot$  as  h^ve  dclienmned  my 
own  opinion. 

B£F0R£  I  proceed  to  touch  the  proofs,  I 
v6&  tsjce  the  liberty  to  offer  fome  few  pre- 
Unuaary  obfo;vations,  vyhich  feem  to  me  of 
great  i^iportance  in  judging  this  caufe,  and 
in  b^aacifng  this  evidence. 

I  mBft  freely  fay,  that  I  think  it  is  a  capi- 
tal error  to  hold,  that,  in  judging  this  caufe, 
there  are  no  principles  of  law,  no  rules  of 
cvideuce  to  guide  or  direft  us  :  That  it  is  a 
iBc^e  queftioa'  of  faft,  and  we  muft  deter- 
iWic  according  to  our  feveral  apprehenfions 
O  o  of 
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of  the  moft  probable  or  convincing  evidence 
on  either  fide.  In  all  queftions  of  fact,  efpe- 
cially  in  a  queftion  of  this  nature  concerning 
birth-right,  there  are  certain  principles  of  law, 
certain  rules  of  evidence,  which  have  been 
adopted  and  digefted  by  wife  and  impartial 
lawyers  for  the  general  fecurity  of  mankind. 
Thefe  we  are  bound  to  regard,  and  to  apply 
with  our  beft  judgment  to  every  particular 
cafe ;  otherwife  the  rights  of  men  in  fociety 
will  become  uncertain ;  the  power  of  judges 
will  be  arbitrary ;  a  door  will  be  open  to  par- 
tial decifions  in  the  greateft  as  well  as  in  the 
leaft  interefting  queftions,  and  fancy  or  prepof- 
feffion  may  eafily  get  the  better  of  judicial 
reftitude.  If  this  doArine  fliall  prevail,  that 
we  are  not  to  regard  any  principles  of  law, 
or  rules  of  evidence,  in  the  determination 
of  fuch  a  caufe,  it  is  in  vain  that  men  who 
are  raifed  to  be  fupreme  judges,  have  been 
trained  with  labour  and  expence  to  the  eru- 
dition of  law,  that  they  have  been  taught  the 
various  principles  and  rules  which  mull  re- 
gulate different  cafes  for  the  general  good, 
the  fafety  and  peace  of  nations  and  families 
combined  in  fociety.  At  this  rate,  it  is  in 
vain  that  great  lawyers  and  judges  hare 
compofcd.  volumes,  or  that  we  have  ftudicd 

thofc 
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thofe  volumes  On  the  naturc  and  rules  of 
evidence;  for  on?  great  chapter  in  every 
book,  or  fyftcm  of  law,  is  upon  this  fubjeft 
of  evidence  de  probationibus.  Knowledge  in 
ihe  principles  of  law  is  peculiarly  neceffary 
to  determine  queftions  of  birth-right ;  and 
for  this  reafon,  it  is  eftabliflied  in  the  confti- 
tution  of  this  country,  that  though  in  ordi- 
nary cafes  fervices  are  condufted  befote  juries, 
and  the  right  of  birth  is  determined  by  their 
vcrdift ;  yet  in  difficult  or  uncommon  cafes 
thefc  fervices  proceed  under  the  diredion  of 
this  court;  and  in  all  cafes  of  birth-right,  the 
verdift  of  the  jury  is  fubjeft  to  review,  and 
may  be  fet  afide  by  the  judgment  of  this  fu- 
preme  court  of  law. 

I  therefore  hold  it  as  a  facred  part  of  my 
duty,  in  forming  a  judgment  of  this  great 
^ueftion,  to  borrow  light,  as  far  as  I  can, 
from  the  principles  of  law  formed  by  wife 
men,  and  received  by  civilized  nations,  with 
no  partial  view  to.  particular  cafes,  but  with 
a  general  view  to  the  good  and  fafety  of  all 
men  in  fociety :  And  as  the  foundation  of  my' 
opinion  in  the  prefent  cafe,  upon  many  great 
authorities  which  I  have  read,  and  which 
have  been  partly  quoted  to  iis,  I  lay  down 
this  propofition,  and  hold  as  undoubted;  That 

where 
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mrhere  a  perfpn  has  been  ^cknowledj^ed  aii4 
entertained  as  the  lawful  child  of  certain  pa* 
l*ents»  from  infancy  to  a  ftate  of  manhood^ 
where  he  haa  always  pafled  by  tiicir  nam^ 
and  ha$  been  treated  by  the  fociety  where  he 
refides  in  that  chara&er^  he  cannot  be  depri- 
ved of  the  birth-right  which  he  derives  from 
this  traSlatus^  as  the  lawyers  term  it,  without 
the  moft  clear  and  conclufive  evidenpe  that 
he  is  not  the  child  of  the  perfons  who  have  fe 
pntertained  and  brought  him  up^  but  that  he  vk 
the  child  of  a  different  father,  or  of  di&rent 
parents.    I  agree  to  what  was  argued  by  one 
of  your  LordlhipS;  that  the  defender's  fervice 
makes  no  odds  in  this  cafe )  that  we  (it  here 
as  a  grand  jury,  to  review  the  fentei^ce  of 
the  former  jury;  and  that  we  muft  judge  and 
determine  this  queftion  on  the  fame  princi- 
ples, and  in  the  fame  manner  as  if  it  had 
originally  come  before  us.    But  I  do  hold 
this  to  be  a  fundaniental  principle  of  a  right 
judgement  in  the  cafe,  That  the  defender  can- 
not be  deprived  of  his  birth- right,  eftablilhed 
\}y  acknowledgenicnt  of   parent?  and  long 
poffcffion,  without  the  moft  clear  and  conclu- 
five proofs.    There  muft  be  no  uncertainty, 
no  room  for  computation  of  chances,  with 
^hich  the  purfuers  have  entertained  us;  it 

jnuft 
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muftnotbe  adaikc^e;  it  miifi  be  a  cleat 
£afe« 

This  |yrapoiiti(m»  wKich  appears  ^o  me  of 
great  ixoportance  in  the  prefent  cafe,  and  in 
lU  quefiions  of  this  nature,  feems  to  be 
foanded  equally  on  the  plain  principles  of 
humanity,  of  expediency,  and  upon  the  ge* 
neral  principles  of  law  and  of  juftice,  as  well 
as  the  particular  and  direA  authorities  of  law* 
yers,  which  I  will  pot  repeat  from  the  dQ^ 
fender's  information. 

That  it  is  founded  on  the  principles  of 
humanity,  every  human  breaft  muft  feel, 
^hen  the  prefent  cafe  is  confidered.  It  is  no 
oisfortune  to  be  bom  in  meannefs  or  pover- 
ty of  drcumflances ;  the  worid  is  all  before 
fuch  men,  where  to  bnftle  and  advance  them- 
felves ;  and  in  my  mind,  he  is  more  an  object 
of  envy,  he  enjoys  life  better,  whorailes  himfelf 
by  gradual  and  uncertain  {):eps,hewho  ad  van* 
ces  himfelf  to  eminence  or  affluence  by  his  own 
induftry,  merit,  or  good  fortune,  than  he  who 
poffeffes  wealth  or  rank  in  the  worid  by  mere 
prerogative  of  birth.  Btit  the  cafe  before  us  is 
very  different  from  either  of  thefe.  Notidng 
in  the  hiftory  of  mankind,  or  eVen  in  the  fic- 
tions of  romance,  can  more  ftrongly  move  corn- 
ion  thafi  to  fee  w  innocent  child,  trained 

up 
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up  from  infancy  to  manhood  as  the  right 
heir  of  a  noble  family  and  a  princely  fortune, 
to  fee  him  ftripped  of  thefe  honours  and  of 
thefe  rights  without  any  fault  or  blame,  to  fee 
him  raifed  on  the  pinacles  of  life,  and  flung 
like  a  criminal,  upon  the  hard  level  of  the 
earth.  This  affords  an  object  tragical  indeed! 
*And  I  may  venture  to  fay,  that  were  the 
proofs  ever  fo  clear,  certain,  and  conclufive, 
juftice  cannot  inflici  a  harder  ftroke,  nor  can 
judges,  compelled  by  irrefiftible  neceflity  of 
juftice,  give  the  blow  without  feeling  the 
fevereft  pangs  of  forrow. 

That  the  proofs  in  fuch  cafes  muft  be 
clear,  certain,  and  conclufive,  is  alfo  found- 
ed in  the  principles  of  expediency :  But  as 
this  has  already  been  well  explained  by  fomq 
of  your  Lordfliips,  I  will  not  enlarge  upon  this 
point.  It  is  manifeft,  public  ptility  evidently 
requires,  that  judges  adhere  facredly  to  this 
principle ;  the  quiet  of  families,  the  peace  and 
fecurity  of  crowns  and  jkingdoms,  aj-e  inter- 
cfted  in  it 

^dfyf  This  principle  is  laid  down  by  the 

;  greateft  lawyers  in  all  nations,  and  is  ftrongly 

founded  in  juftice.     All  found  tiwyers  agree 

•  in  this  rule  of  evidence,  that  grofs  frauds,  e- 

fpecially  if  charged  againft  perfons  of  good 

famg 


LORD  GARDENSTOUN.  295 

feme  or  diftinc^on,  caa  only  be  proved  indi" 
didis  indubttatis  et  luce  .clarioribus,     I   cannot* 
find  Englifh  words  ftrong  enough  to  exprefs 
the  force  of  this  maxim.    If  this  rule  of  e- 
videncc  holds  in  defence  of  a  party  xharged 
as  guilty  of  any  grofs  fraud,  how  much  more 
muft  it  hold,  where  the  party  againft  whom 
the  challenge  is  brought  is  undoubtedly  inno- 
cent, and  againft  whom  there  can  be  no  fuf- 
picion  of  guilt  .  No  lawyer  ever   difputed, 
I  am  confident  none  of  your  Lordlhips  en- 
tercain  a  jdoubt,    that     this    rule    of    evi- 
dence holds  univerfally  in  another  queftion 
of  birth-right,  which  more  frequently  occurs 
ia  the  world;   I  mean,  in  the  queftion  of 
baftardy.    Though  a  man  fliould  difown  the 
child  of  his  wife ;  yet  he  is  held  to  be  the 
legal  father,  unlefs  the  moft  clear,  certain, 
and  conclufive  evidence  can  be  brought,  that 
the  child  was  begotten  by  a  different  father ; 
in  fljort,  the  moft  convincing  proofs  to   the 
minds  of  private  men,  who  judge  not  by  the 
principle  of  law,  but  by  their  own  notions, 
of  what  may  moft  probably  be  the  matter  of 
fad,  will  not  ferve.  There  muft  be  an  abfolute 
and  natural   impoiTibility,  that  the  huft^aud 
is  the  father,  otherways  he  is  held  to  be  the 
father,  and  the  child's  birth-right  is  fecure  up- 
on 
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on  the  fame  princtpfes  o£  law,  expediency, 
and  humanity,  which  I   now  Tn;^int;i>^n,    it 
feenus,  therefore,  to  be  a  rule  of   kw,  de- 
fflonftrably  certain,    the    observance  of  it, 
is  of  the  utmoft  importance  to  mankind.  That 
he  whochaHenges  a  birth-right,  which  has  been 
acknowledged  by  parents,  and  pofiei&d  for 
any  confiderable  time  by  the  child,  muft  prove 
his^  challenge  by  unexceptionable,  clear,  and 
concl^ifive  evidence.     The  onus  probandi  not 
only  lies  upon  him,  but  the  nature  of  his  e- 
vidence  muft  admit  of  no  ambiguity  or  un- 
certainty.   The  laws  of  this,  and  all  civilized 
nations,  founded  on  wife  and  general  views, 
for  the  quiet  and  fecurity  of  families  and 
individuals,  give  much  ftronger  and  greater 
effe^  to  innocent  poflefSon,  even    of  the 
rights  of  other  men.    Vndifturbed  poflei&on 
for  forty  years,  by  the  laws  of  this  country, 
will  transfer  the  right  of  any  man's  land-e- 
ftate  to  the  pofleffor.    The  various  ihort  pre- 
fcriptions  of  three,  five,  ten,    and    twenty 
years,  are  founded  on  the  fame  principles. 
Bonafde  pofleffion  gives  a  man  abfolute  right 
to  the  rents  and  profits  which  he  reaps  from 
another  man's  property  during  that  pofleffion; 
and  by  the  laws  in  France,  in  the  cafe  now 
lender  confideration,  of  aq  alledged  fuppofi* 

tion 
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rion  of  birtb,  a  maii*S  bhth-ri^t  cannot  be 
challenged  aifCer  twenty  years  poffeffiori,  tho* 
it  could    be    difproved  by   the  moft  clear 
and   conclufive  evidence*      It  has  been  ar- 
gued   indeed,  atid  fome  of  your  Lordfliips 
fcem  to  regard  the  argument,   that,  in   this 
cafe,  the  poffeffion  his  been  interrupted.  But 
how  has  it  been  interrupted  ?   By  furmifes, 
doubts^  and  fufpicions  artfully  raifed,     Thfe 
origin  of  thefe  fufpicions  has  been  traced  by 
the  cleared  evidence.    I  do  not  underftand 
this  fort  of  interruption ;  as  a  judge,  I  can- 
not regard  it ;  1  think  it  can  have  no  eSe6t  in 
hw,    God  forbid,  that  the  rights  of  poffef- 
fion, undifturbed  by  any  legal   aft,   fliould 
be  affefted  by  interefted  or  malicious  fufpi- 
cions, or  by  mere  furmifes  of  any  kind!  If 
this  fort  of  interruption  hold  in  the  prefent 
cafe,  it  muft  alfo  hold  in  the  other  fpfecies  of 
controverted  births,  which  I  have  mention- 
ed in  the  cafe  ot  baftardy.  •  There  is  no  fen- 
fible  diftinftion  between  thofe"  cafes,  no  folid 
gmund  to  vary  the  principles  on  which  they 
arc  to  be  decided.    Since  the  beginning  of 
this  wicked    world,  it  has  often  happened, 
that  the  real,  the  natural  father,  and  the  le- 
gal father,  are  two  very  difi^rent  perfons. 
The  one  may  have  been  a  King,  the  other  a 
P  p  prieft} 
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prieft;  the  One  may  have  been  a  lord,  the 
other  a  fquire  of  very  humble  note.  It  has 
much  oftcncr  happened,  that  mifguided  jea- 
loufy,  or  malicious  fcandal,  has  blotted  the 
fame  of  innocent  ladies.  But  without  reafon- 
ing  upon  this  matter,  would  any  court  of 
juftice,  or  fliall  we  allow  parties  to  rake  up 
furmifes  and  doubts,  the  talk  of  idle  men  at 
their  cups,  or  of  women  at  their  tea-tables, 
to  take  away  or  diminifli  the  legal  effect  of 
public  poffeffion,  or  the  aclmowlcdgement  of 
parents  in  fuch  cafes  ? 

.  Having  thus  explained  my  thoughts  at 
fome  length,  upon  this  important  propofi- 
tion,  concerning  the  nature  of  legal  and  fuf- 
ficient  proofs  in  fuch  cafes;  I  have  only  two 
other  preliminary  obfervations  to  offer,  which 
I  fliall  touch  with  greater  brevity. 

My  fecond propoHtion  I  lay  down,  without 
argument,  as  it  fcems  to  be  felf-evident  and 
inconteftable.  It  is  this.  That  as  this  chal- 
lenge of  birth-right  was  not  recently  offer- 
ed, but  is  now  attempted  at  the  diftance  of 
fo  many  years,  common  juftice  will  not  per- 
mit that  the  defender  fuffer  any  difadvan- 
tage  by  this  delay.  Every  dark  or  uncertain 
circumftance  muft  be  favourably  interpreted 
for  him;  and  moft  particularly,  we    muft 

hold, 
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iold,  that  the  evidence  of  what  perfons,  who 
arc  now  dead,  reported  when  alive,  fliall  be 
regarded  as  living  evidence ;  and,  under  this 
propofition,  I  hold,  that  Madame  Tewis,  Ef- 
fy  Caw,  and  Pierre  la  Marre,  are  to  be  regard-^ 
cd  as  living  witneffes,  in  fo  far  as  there  is 
CTcdible  teftimony  of  what  they  faid  when 
aGve,  touching  the  pregnancy   or   birth  in 

queftion. 

I  have  a  tffird  preliminary  obfervation  to 
offer,  which  alfo  feems  to  me  of  great  im- 
portance in  forming  a  right  judgement  of 
this  caufe,  I  fee  nothing  done  on  the  part 
of  the  defender,  no  illegal  or  improper  ftep 
taken  to  hurt  his  defence,  or  lellen  the  credit 
of  his  evidence:  But,  on  the  other  hand,  I 
fee  a  moft  weighty  and  folid  objedtion  which 
reaches  a  great  part  of  the  proofs  for  the  pur^ 
fucrs.  In  fliort,  the  Tournellc  procefs,  and 
the  Monitoire,  were,  in  my  opinion,  moft  imr 
proper  and  illegal  proceedings.  But,  before 
I  go  any  farther  in  my  obfervations  upon 
this  matter,  I  muft  avow,  that  I  feel  myfelf 
under  the  ftrongefl  calls  of  truth  and  candour 
to  declare,  that  I  do  not  blame  Mr  Andrew 
Stuart  for  thefe  proceedings.  I  am  cour  . 
vinced  that  he  aded  from  prij^ciples  of  inr 
tegrity  and.  good  intention.    I  do  regard  and 

efteem 
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efteem  him  as  a  man  of  bononn  But  what 
could  he  do  in  fuch  circumftances  as  he  was 
engaged  in  ?  Employed  by  Duloe  HainiltOQ's 
tutors,  he  went  over  to  P^ris,  ^n  utter 
granger,  and  uninftru/fted  in  one  word  of 
their  language ;  though  being  of  quick  p»rts, 
he  foon  acquired  it.  lie  was  not  then  in  a 
lituatipn  to  plan  meafures,  or  to  profecute 
inquiries  by  his  own  direction ;  and  was 
therefore  obliged  to  commit  the  whole  ma- 
nagement to  French  agents  and  lawyers.  To 
magnify  their  meriti  and  fpom  maoifeft  views 
of  prQfit  to  (hemfelves,  anaong  other  unjufti- 
fiable  nieafures,  they  advifed  and  carried  on 
this  Tournolle  proce^,  which  can  be  conii- 
dered  in  no  other  light  than  as  an  undue 
practice  on  the  witnefles.  In  this  country,  a 
iimilar  management  would  deftroy  the  cre- 
dit of  any  witnefles,  and  draw  the  fevereft 
cenfures  on  the  s^uthors  of  it  This  private 
and  partial  examination  of  material  witnefles 
upon  oath,  by  the  agents  of  one  party,  be* 
fore  a  fair  and  ju4icial  examination  by  both 
parties  could  be  obtained,  was  a  mauifeft 
mal-pra^ice,  and  more  prejudicial  to  a  fair 
difcovery  of  truth  than  fuch  a  private  exa- 
minatioii  in  this  country  could  have  been; 
biecaufe  ^eir  oaths  £o  illegally  taken,    znd 

under 
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under  fiich  an  ^anfm  exainkatiozu  wane  coa^ 
fidered  m  France  av  judicial  oaths  and  kgil 
evidence,  which  could  -not  be  cancelled. 
This  vas  aa  indirect  pradice,  which  is  always 
wode  and  more  dangerous  than  dired  wronnp. 
The  pretence  was,  to  try  and  panifli^Sir  Jojbta 
Stewart  and  Mrs  Hewit  A  pretence  mant* 
feftty  falie  and  afibaed.  The  real  intentioa 
could  not,  in  the  nature  of  things,  fae  any 
thing  eUe  but  to  tie  the  witneiles  by  oadis  to 
a  tale  whic)i  had  been  drawn  from  them  im- 
<kr  private  and  partial  examination,  by  in« 
terdled  agents  of  one  party.  It  is  impoffible 
to  juftify  this  proceeding,  on  pretence,  that 
this  was  a  fair  trial  and  examination  accor- 
tfuig  to  the  laws  and  conftitution^  of  France. 
The  laws  of  France,  nor  of  any  other  nation 
would  not  have  permitted  fuch  a  fiftitious 
trial,  if  the  civil  queftion  had  depended  at 
the  fame  time  before  their  fovereign  courts. 
The  trial  was  not  a  fair  public  trial;  it 
was  a  contrivance  of  private  agents,  to  an* 
fwer  moft  urtlawfiil  purpofes.  In  this  light 
were  thefe  proceedings  considered  in  this 
court,  and  in  the  laft  refort  When  my  fen- 
timcnts  are  expreffed  by  abler  or  wifer  men 
than  njyfelf,  I  chufe  rather  to  ufe  their  words 
than  my  o^rn*    I  reniember  well  a  ftrong  and 

fignificant 
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fign^cant  expreffion  from  th\5  chair,  when 
tfaofe  proceedings  were  long  ago  under  con- 
iideration,  "  Thzt  this  Tourndle  procefs 
**  would  hang  like  a  milftone  about  the  necks 
•*  of  the  purfuers%"  And,  without  pretend- 
ing to  thcfpirit  of  prophecy,  I  do  verily  bc- 
lieTe  that  it  will  ultiniiately  prove  fo.  I  ihall 
never  forget  what  was  faid  by  two  gre^t  per- 
fona  upon  this  fubjed  in  a  higher  court  I 
well  remember  thcfe  remarkable  words :  **  In 
«<  vain  arc  judges  wife  and  upright,  if  the 
•*  channels  of  juftice  are  comipteA?  The 
channels  of  juftice  were  corrupted  by  thcfe 
indirefl  Toumelle  proceedings.  The  follow- 
iag  words  dwell  upon  my  memory  diftinclly 
to  this  day :  "  I  am  loath  to  treat  with  any 
^  difrefpeft  the  Uws  or  conftitutions  of  fo- 
•*  reign  nations ;  but  this  I  will  fay,  that  if 
**  there  was  a  bridge  from  Calais  to  Dover  for 
«  the  Toumelle  to  walk  over,  I  wpi)ld  fly  to 
«  the  ultfma  thule,'^ 

Thexe  never  was  fuch  a  Motiitoire  fcen 
in  France,  except  in  the  infamous  cafe  of  Ga- 
las, which  proved  fatal  to  an  innocent  fami- 
ly. In  this  cafe,  it  was  plainly  calculated  to 
inftrucl  low  witnefles  what  evidence  would 
ferve,  by  minute  ^d  unneceffary  defcriptions 
of  perfons,  places,  and  circumftances,  and  to 

inflame 
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inflame  the  minds  df  all  people,  by  declama^ 
tory  ftyle  and  falfe  averments,  that  the  crime 
of  fu^pofition  was  already  clearly  proved. 

Having  premifed  thefe  general  obferva- 
tions,  which  appear  to  me  of  grieat  import- 
ance in  forming  a  right  judgement  of  this 
aufe,  I  fhdl  now  proceed  to  offer  my 
thoug^hts  upon  what  feems  moft  material  in 
the  evidence  adduced  by  either  party,  and 
that  with  all  poflible  brevity* 

From  the  proportion  which  I  have  aflert* 
ed,  and  I  think  clearly  proved,  concerning 
the  rule  of  evidence  in  fuch  cafes,  I  infer/ 
that  the  proper  ftate  of  the  queftion  is,  If  in 
this  cafe  there  is  a  clear  and  conclufive  proof 
of  the  fuppofition  ;  can  I  lay  my  hand  on  my 
heart,  and  pronounce  that  the  proofs  are 
clear,  certain,  and  conclufive  ?  I  declare  I  can- 
not :  On  the  contrary,  I  think  the  proofs  arc 
very  ftrong  on  the  part  of  the  defender,  an4 
very  fufficient  to  maintain  his  right. 

The  evidence  adduced  to  prove  the  dc-» 
fendci^s  filiation^  if  we  allow  it  to  be  a  cre- 
ilible  evidence,  is  as  ftrong  and  fufficient  as 
can  be  expected  in  any  fuch  cafe,  where  the 
lady  is  brought  to  bed  in  a.  foreign  country^ 
and  the  inquiry  is  made  at  fo  late  a  period, 
I  fliall  fijft. ftate.  a  (ummary .of  this  evidence ; 
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lihail  thai  oier  ibme  oblenratioas  oa  the 
feree,  c^nseAibo,  aad  credibiKcy  of  it ;  and, 
kftly^  I  ihall  deliirer  my  £bougkt»  cm  the  otv 
jc^tiona^ta  k^  ibunded  on  the  coativy  evi- 
dence. 

It  is  dearly  proved,  that  Lady  Jase,  tho* 
tdvaaced  in  years^  was  ia  that  condttiofl 
which  infallibly  deaotes  a  capacity  to  have 
children.  It  iai  impo^ffiUe  there  caft  be  a 
more  dired  and  pofitiTe  proaf  of  pregnancy, 
not  by  external  appearances  only,  which  muft 
atttfisd:  a  real  pregnancy,  though,  no  doubts 
diey  may  be  artificial  and  eafily  counterfeit- 
ed; bu4r  this  pregnancy  is  direSiy  proved  by 
in^[Kc)ioh,  examination,  and  feeling  of  the 
perfoAi  The:  adxtal  delivery  is  proved  by 
two  dired  witnefies  caUed  by  the  purfuers 
themfdves.  Their  evidence  is  confirmed  by 
ftroag'cc^ateral  circumftances^  dqsofird  to  by 
I>OB£tor  Menager,  by  the  nurfe  Gamier,  by 
Madame  La  Manre's  fifter,  and  by  the  books 
of  La  Mawe,  which  prove  an  intercourfe  be* 
tween  him  and  Madame  le  Brun.  As  the 
gradual  progrefs  of  the  pregnancy  is  proved, 
lb  is  the  gradual  convalefcence  after  the  pe* 
riod  of  delive^.  It  is  proved,  that  Lady 
jane  and  Sir  John  entertained  and  brought 
up  thefe  children  as  their  lawful  childreo, 

and 
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and  that  they  treated  them,  on  all  occafions, 
with  the  moll  pailionate  and  unaffeded  fond- 
nefs.  It  is  proved,  (a  circumftance  of  inrefiftible 
force),  that  in  their  private  correfpondence 
for  2  courfe  of  years,  they  both  expreffed  the 
moft  uniform,  the  moft  warm  and  tender 
concern  for  thefe  children  as  their  lawful 
childsen.  It  is  proved,  that  the  youngeft  of 
thefe  children  was  the  very  pidure  of  Lady 
Jane :  That  Ihe  btoke  her  heart  with  grief 
when  he  died:  That,  in  her  laft  moments, 
flie  poured  forth  the  moft  fervent  wifhes  and 
prayers  of  a  fond  mother,  and  of  a  pious  per- 
fon,  for  the  defender,  as  her  only  furviving 
child ;  and  that  Sir  John,  in  his  laft  moments, 
folemnly  declared  and  affirmed  the  truth  of 
the  birth. 

I  fhall  now  offer  fome  obfervations  on  the 
material  parts  of  this  evidence. 

Mrs  Hewit's  direft  evidence  of  the  preg- 
nancy is  confirmed  by  other  witncffes,  of 
whofe  credibility  there  is  no  juft  fufpicion. 
The  two  maid-fervants  affirm  the  pregnancy 
as  a  matter  of  faft,  upon  the  teftimony  of 
•their  fight  and  feeling.  It  is  proved,  that 
they  were  the  perfons  who  put  her  to  bed 
and  attended  her  at  her  rifing  out  of  it. 
liabcl  Walker,  a  perfon  of  unblcmiflied  cha- 
Q  q  racier. 
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racier,  fUrears,  upon  repeated  exaihination^y 
that  flie  faw  her  breafts  and  belly  very  big : 
1  hat  ftic  fliifted  her  and  dreffed  her :  That 
flie  found  her  with  live  child.  It  is  proved, 
that  Effy  Caw  gave  accounts  to  the  fame 
purpofe  when  alive ;  and  her  evidence  is  the 
more  credible,  as  fhe  quitted  Lady  Jane's  fer-» 
vice  from  fome  difpleafure.  Other  credible 
perfons  concur  in  giving  direft  evidence  of 
the  pregnancy  without  the  leaft  ambiguity. 
Such  are  the  teftimonies  of  Madame  Tewis,  Mrs 
Hepburn,  Madame  Obain,  Mifs  Primrofe,  and 
the  Abbe  Hibert.  I  can  have  no  doubt,  that 
pregnancy,  like  any  other  matter  of  fact, 
may  be  proved,  to^  moral  certainty,  and  by  I 
evidence  which  will  be  a  juft  and  legal  ground 
of  belief.  This  I  hold  upon  the  authority 
of  our  law  and  of  our  praftice.  We  h;ive 
feen  various  inftances  of  fuch  proofs  in  cafes 
of  women  condemned.  The  infpeftion  and 
report  of  Ikilful  perfons  is  credited  by  the 
judges.  It  is  the  ground  upon  which  they 
refpite  execution ;  and  I  never  heard  of  any 
inftance  where  fuch  reports  have  been  found  , 
to  proceed  on  a  miftake*  The  fame  proof 
.was  allowed  and  received  in  the  civil  law;  a» 
we  find  in  the  title  de  tnfpiciendo  ventre.  -An 
infpedion  was  appointed,  and  the  eftate,  in 

the 
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the  mean  |ime,  was  put  under  adminiftration 
for  the  benefit  of  the  heir  in  utero.  If  then  . 
this  matter  is  capabjc  of  a  proof,  it  feems 
impoffible,  that  there  can  be  a  more  natural 
or  credible  evidence  of  pregnancy  in  the  cir- 
cumftancqs  of  fuch  a  cafe.  When  >a  lady  is 
travelling  in  a  foreign  country,  her  preg- 
nancy may  be  obferved  or  overlooked  by 
mere  flranger^.  By  them  it  may  be  forgot- 
ten, OT  faintly  reniembered,  after  fo  great  a 
diftance  of  time;  But  her  ^tt.^ndant3,  her 
iomcftics,  her  friends,  .either  occafionally^ 
contracted  or  by  older  connection  and  inti- 
niacy,  perfons  who  knew  the  importance  of 
the  birth,  would  naturally  make  the  clofeft  ob- 
fervations,  and  hold  it  in  remembrance.  Such 
is  the  nature  of  the  evidence  in  this  cafe;  and 
furely  it  is  a  credible  evidence. 

The  pregnancy  being  thus  eftablifiied,  gives 
force  and  .credit  to  the  proof  of  aclual  birth. 
I  muljl  transfer  it  to  that  article,  and  hold  it 
as  a  concurring  evidence  of  the  actual  birth. 
The  ftrongeft  of  all  natural  and  rational  pre- 
fumptions  is,  that  a  woman  who  is  certainly 
with  child  muft  certainly  be  delivered,  i£ 
there  is  no  pretence  of  a  mifcarriage ;  and 
(here  is  none  in  this  cafe. 

The 
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The  achial  birth  is  direftly  proved  by  Sir 
John  Stewart  and  Mrs  Hewit,  witneffes  called 
by  the  purfuers  themfelves. 

This  direct  evidence  is  confirmed  by  a 
feries  of  correfponding  circumftances,  depofed 
to  by  thcmoft  credible  witneffes,  or  attefted 
by  writings  which  are  admitted  to  be  ge- 
nuine. 

Dr  Menager  is  a  mod  unexceptionable 
witncfs.  He  i«  a  gentleman  of  fair  reputa- 
tion; he  made  the  firft  difcovery  to  Mr  An- 
drew Stuart  hin)felf ;  and,  upon  different  oc- 
caflons,  mentioned  the  material  circumftances 
'  to  which  he  has  depofed,  before  he  had  any 
intercourfe  or  converfation  with  the  ma^.a- 
nagers  and  agents  for  the  defender.  His  evi- 
dence is  ftriking.  He  was  intimately  ac- 
quainted with  La  Marre ;  fays  he  was  a  man- 
.midwife  of  good  Ikill  and  praAicc:  That  La 
Marre  feveral  times  mentioned  to  him  as  a 
iingular  cafe,  the  delivery  of  a  foreign  Lady 
in  the  1748  at  Paris:  That  the  Lady  was  ad- 
vanced in  years:  That  flie  came  laft  from 
Rheimsr  That  flie  was  brought  to  bed  of 
twins :  That  he  expected  fomc  time  or  other 
to  have  better  payment  than  he  had  received: 
That  one  of  the  children  was  delicate,  and 
was  fent  to  nurfe  in  the  country,  near  Paris, 

and 
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and  under  his  charge.  This  evidence  con^ 
curs,  in  every  material  circumfiance,  with  the 
account  given  by  Sir  John ;  and  as  the  in- 
quiry is  brought,  at  fo  remote  a  period  of 
time,  and  after  La  Marre's  death,  I  think 
it  ftrongly  confirms  the  truth  of  Sir  JdiBf'f 
ftory. 

The  nurfe  Garnier^s  evidence  is  alfo  ftrong- 
ly correfponding.  She  fays,  that  about  the 
'time  which  anfwers  to  Lady  Jane's  delivery,  a 
twin-child  was  brought  to  her  to  be  nurfed : 
That  he  was  a  delicate  child :  That  a  firanger, 
whom  Ihe  believed  to  be  the  father,  made  vi- 
fits  to  him ;  and  that  this  child  was  left  under 
the  care  and  charge  of  La  Marre.  At  this 
time,  (he  lived  in  a  village  near  Paris.  By^Sir 
John's  account,  the  youngeft  child  Sho&o,  be- 
ing in  a  delicate  and  dangerous  ftate  of  health, 
was  fent  ^to  a  nurfe  who  lived  in  a  vilkgc 
near  Paris,  and  was  left  under  the  care  of  La 
Marre :  That  fuch  a  child,  anfwering  to  the 
dcfcription  of  Sholto,  was  kept  and  Duxied 
by  Garnier  at  this  very  period,  refts  not  up- 
on her  evidence  alone ;  it  is  confirmed  by  the 
tcftimony  of  lier  neighbours.  If  this  child 
was  not  Sholto,  the  youngeft  twin,  it  is  a 
thing  altogether  incredible,  that  the  purfuers, 
^th  all  the  aids  of  their  poUce,  their  Tour- 

nelle 
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nellc  proceedings,  and  their  Modtitoire,  would 
^avc  failed  to  difcover  the  true  hiftory  of 
this  child,  and  to  make  it  appear,  that  he  wa; 
the  child  of  fome  other  perfou. 

The;  evidence  pf  Madame  la  Marre's  fitter, 
confixins  the  credibility  of  this  evidence,  that 
the  child  nurfed  by  Gamier  was  the  youngeft 
twin  Sholto ;  and  La  Marre's  books  prove, 
^hat  he  was  in  the  intcrcpurfe  of  bufinefs 
with  ^  woman  of  the  name  .of  Le  Brun,  ia 
whofe  houfe  the  birth  happened. 

But  the  ftrongeft  of  all  circumftances  to 
confirm  the  truth  and  realty  of  the  birth,  as 
depofed  to  by  Sir  John  and  Mrs  Hewit,  are 
thefc;  The  ftriking  likenefs  of  Sholto  to 
Lady  Jane;  the  affedionate  behaviour  of 
Jthfe  parents  on,  all  occafions;  their  pri- 
.l^atecorrefpondpnce,  and  their  dying  words. 

Is  it  credible,  t^^t  fo  n^any  undeniable  cir- 
cumftances  tending  to  prove  the  truth  of  this 
4ired  evidence  fhould  concur  to  fupport  a 
falfchood  ?  Can  .we  believe,  that  they  picked 
41P  in  thp  ftreets  of  Paris,  a  child  who  anfwer- 
ed  exaftly  to  the  defcription  which  they  had 
always  given  of  the  youngeft  child  left  near 
Paris,  and  that  this  child  ihould,  in  the  opi- 
nion of  every  perfon  who  faw  him,  prove  to 

be 
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be  the  very  pifturc  of  Lady  Jane  ?  During  the 
whole  courfe  of  their  lives,  from  the  time 
they  brought  thefe  children  to  Britain,  they 
were  the  objefts  of  their  care,  and  their  only 
confolation  in  various  misfortunes  and  diftref- 
fes.  It  is  proved^  that  on  every  occafion.  Sir 
John  afted  as  a  moft  affedionate  father.  Lady 
Jane  as  an  aiUduous  and  paffionately  fond  mo^ 
then  It  is  hard  to  believe,  that  they  could  have 
kept  on  the  maik  fo  conftantly.    They  iay 
indeed,  that  Lady  Jane  could  difiemble  and 
play  the  hypocrite.    If  we  were  even  to  al- 
low that  thefe  public  teftimonies  of  affeftion 
might  have  been  artificial  and  afFefted  j  yet, 
it  feems  impoilible  to  believe  that  this  diffi- 
mulatiou  was  carried  on  in  a  correfpondence  fo- 
t*Wientbem  as  fecret  as  converjation  itfelf.     Can  I 
believe  that  Lady  Jane  played  the  hypocrite, 
when  ftie  broke  her  heart  for  the  lofs  of  her 
child  Sholto  ?  It  is  impoffible  to  read  the  dc- 
fcription  which  Mrs  M*Crabbie  gives  of  her 
affection  upon  the  news  of  Sholto's  death,  and 
to  doubt  that  (he  afted  and  behaved  in  the 
true  and  real  character  of  a  dijlrejfed  mother.    I 
know  what  hypocrify  is :  It  is  a  public  pro- 
fcflion  of  piety  or  innocence,  to  cover  pri- 
vate villainy  or  vice,  or  difcredit  the  impu- 
tations of  them.    But  that  a  confederate,  in  a 

criminal 
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crimiaal  courfe  of  life  ihould,  in  her  moft 
private  communications  with  the  very  affo- 
ciate  of  her  crimes,  breathe  fuch  conftant 
ilrains  of  truth  and  innocence,  fuch  conti- 
nued exprefiions  of  love  and  maternal  fond- 
nefs  for  thefe  children,  is  a  thing  unprece- 
dented ;  a  thing  out  of  all  nature  and  credi- 
bility. Nor  can  any  one  who  knew  Lady 
Jane  perfonally,  or  by  character,  believe,  that 
fhe  could  afiront  Heaven  in  her  laft  moments 
by  falfe  and  diiTembled  fondnefs  to  the  fur- 
viving  child,  or  by  hypocritical  prayers  in  the 
character  of  a  true  mother.  There  have  in- 
deed been  inftanc^s  of  real  criminals  who 
have  falfely  profeffed  innocence  to  the  laft 
moments  of  a  public  execution,  from  various 
motives  that  might  be  accounted  for.  But 
the  circumflances  in  which  Lady  Jane  died 
were  very  different.  In  her  own  chamber,  in 
the  private  bed  of  death,  fhe  w^as  difcovcred 
by  furprife  in  the  laft  afts  of  devotion ;  and 
her  prayers  were  direfted  to  Heaven  alone,  to 
fave  and  proteft  her  only  furviving  child. 
Even  fetting  afide  fentiments  of  religion,  na- 
ture will  not  fuffer  us  to  believe  that  this 
w^as  hypocrify. 

Thus  we  have  a  ftrong  conncfted  chain  of 
direa  and  circumftantial  evidence  to  fupport 

•  the 
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tiie  defender's  filiation,  and  maintain  his  de- 
fence. I  fliail  now  confider  the  moil  materi- 
al circuoiftanGes  and  articles  of  proof,  from 
which  the  purfuers  are  obliged  to  maintain 
a  very  bold  and  firange  propolition,  that  all 
this  evidence  on  the  part  of  the  defender  is 
falie  and  incredible. 

Upon  this  head,  I  do  agree  to  an  obferva- 
tion  made  by  fome  of  your  Lordfliips,  that 
in  confidering  the  force  of  a  circumftantial  c- 
yidence,  we  are  to  conneA  the  whole  cir- 
cumfiances.and  weigh  them  together.     But 
goodfenfe  direds,  and  the  nature  of  things 
requires,  that  we  firft  coniidor  well  the  cir- 
cumftances  feparately,  before  we  can  put  them 
into  the  balance,  or  conneft  them  with  propri- 
ety; otherwife  we  Ihall  be  in  great  dangg:  of 
misjudging,  of  allowing  weight  to  evidence 
xvhichisof  no  moment,  or,  perhaps,  throwing 
pieces  of  evidence  into  the  wrong  fcale.     In 
Aimming  numbers,  we  muft  not  fet  down  a  £• 
gure  where  a  cypher  ihould  be.   In  weighing 
evidence,  we  muft  not  put  a  circumftance  into 
the  chain  or  to  the  balance,  wliich,  fairly  and 
folidly  coniidered,  is  in  its  nature  light,  un- 
certain, or  of  no  coniideration.    In  fliort,  we 
muft  fairly  eftimate  every   particulafr  before 
we  give  it  a  place  in  the  total  evid^ce  ;  and 
we  muft  be  particularly  cautious,  left  fufpi- 
R  r  cions 
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cions  miflead  us  to  put  a  falfe  conftru^on  up- 
on circumftanceg.  Like  the  jaundiced  eye,  fa- 
fjpicion  difcolours  the  natural  compleftion  of 
circumftances,  and  we  muft  guard  againft  it  in 
judging. 

I  have  laboured  to  form  an  impartial  judge- 
ment of  the  circumftances  urged  by  the  pur- 
fuers  in  this  caufe,  and  I  muft  fairly  and  ho- 
neftly  confefs,  that  there  are  fome  of  thefe 
circumftances,  which,  in  my  judgement,  have 
no  folid  weight ;  and  there  are  other  circum- 
ftances which  I  cannot  treat  as  trivial  or  of 
no  moment.  I  do  not  fit  here  to  plead  cay(es, 
but  to  form  a  fincere  opinion,  to  the  bcft  of 
my  judgement,  on  all  n^atters  before  us,  and 
to  deliver  that  opinion  with  freedom,  and 
without  refpecl  to  perfons  or  parties.  I  fliall 
therefore  freely  and  plainly  endeavour  to  ftatc 
thefe  two  claffes  of  circumftances,  as  they 
truly  appear  in  my  judgement. 

THE/r/?,  and  I  think  the  moft  material  ar- 
ticle of  the  purfuers  proof,  is  the  evidence  of 
Godefroy's  books,  as  confirmed  by  himfelf 
and  his  wife.  If  we  give  credit  to  this  ar- 
ticle, it  proves  at  once,  that  the  whok  ftory 
of  a  real  pi:egnancy  and  of  a  birth  was  fidfe. 
Sir  John,  Lady  Jane,  and  Mrs  Hewit  concur, 
from  firft  to  laft,  in  affirming,  that  fhc  vms 

brought 
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brought  to  bed  on  the  loth  of  July  in  the 
honfe  of  Madame  Ic  Brun ;  but  if  Godefroy's 
books  defcrve  credit,  the  faft  is,  that  they  all 
continued  to  refide  in  the  houfe  of  Godefroy 
down  to  the  13  th  of  July. 

I  oMrn  I  can  give  no  credit  to  this  piece  of 
evidebce.    In  my  confcience,  I  believe  it  is 
felfc  or  erroneous,  when  I  coniider  the  weight 
of  evidence  in  the  balance  againft  it :  And  I 
will  give  rcafona  which  are  fiiUy  fatisfactory  to 
my  mind  for  rejecting  this  piece  of  evidence  al- 
together.  In  the  fr/l  place,  with  regard  to  this 
fpedes  of  evidence,  the  nature  of  it  is  not  very 
promifing ;  nor  does  it  feem  to  claim  the  in- 
fallibility which  the  purfuers  afcribe  to  it    A 
tavem-reckoning  at  the  difiance  of  near  20 
years,  extracted  from  books  which  are  clearly 
proved  to  be  full  of  razures,   inaccuracies, 
blanks,  and  confuiions.    It  was  material  for  a 
juft  defence  and  fair  trial  of  this  great  quefti- 
on,  that  thefe  books,  on  which  the  puifuers 
found,  as  containing  conclufive  evidence  of 
the  impofture,  fliould  have  been  produced  in 
court  for  our  infpeftion.     But  we  owe  this 
defect,  among  many  others,  to  the  memorable 
Tournelle  procefs.  Thefe  books  are  confined  to 
thcTournellc,  and  muft  forever  remain  there. 
Their  founding  on  Godefroy's  books  as  evi- 
dence. 
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dence;  and  thefe  I   come  now  to  conilder 
and  treat  with  greater  brevity. 

The  objeftion  of  Lady  Jane's  age  is  intire- 
Jy  removed  by  dear  evidence,  that  £hc  was 
in  that  condition  which  undoubtedly  denotes 
a  capacity  of  having  children.  The  doctors 
do  not  differ  on  this  point ;  they  all  agree, 
that  women  having  thefe  marks  are  undoubt- 
edly in  a  capacity  of  having  children,  with- 
out diftinction  of  age.  I  can  therefore  juft 
as  well  believe,  that  a  woman  in  this  condi- 
tion at  fifty  may  have  children,  as  that  a  wo- 
man at  twenty-five  m*y  have  children.  The 
Roman  law  fays,  Malitia  fufpkt  atatem.  If 
the  natural  marks  of  ability  in  either  fex  are 
apparent,  the  age  is  no  objection;  but  per- 
fons  either  under  or  paft  the  ufual  age  may 
have  children, 

The  circumftance  that  Lady  Jane  conceal- 
ed her  m^irriage  for  fome  time  has  been  put 
in  the  fcale  ^gainft  the  defender;  I  think 
without  reafon.  To  conceal  the  marriage  as 
long  as  poflible,  was  a  prudent  and  rational 
conduct,  from  a  fear  of  offending  the  Duke 
andloiing  her  peniion ;  an;appreheniion  w^hidi 
the  event  proved  to  be  well  grounded ;  for 
.  the  Duke  did  rec^  the  penfion  foon  after  he 
got  intelligence  of  the  marriage. 

It 
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It  has  always .  appeareci  to  me  inconcei- 
vable, that  Lady  Jane's  endeavours  to  conceal 
the  pregnancy,  by  wearing  a  hoop  and  loofe 
drefs,  fhould  be  ufed  as  an  argument  againft 
the  reality  of  the  pregnancy.  This  endea- 
vour was  a  natural  conlequence  of  her  un- 
v.iUingnefs  to  difcover  the  marriage  as  long 
as  (he  could  poffibly  conceal  it  from  the 
knowledge  of  her  brother.  The  popular  opi- 
nion, perhaps  with  reafon,  is,  that  hoops 
were  firft  introduced  to  hide  unlicenfed  preg- 
nancies :  That  a  woman,  who  wanted  to  pafs 
a  falfe  pregtiancy  on  the  world,  fliould  ufe 
the  ftratagem  of  a  woman  who  wants  to  con- 
ceal a  real  pregnancy,  is  quite  incredible  and 
unprecedented ;  for,  in  the  numerous  cafes 
quoted,  there  is  no  inftance  of  this.  And 
indeed,  this  feems  to  be  one  of  thofe  circum- 
ftances  which  is  milplaced  by  the  purfuers, 
and  ought  to  be  put  in  the  balance  of  the 
defender's  evidence ;  for  this  endcavolir  to 
conceal  the  appearances  of  pregnancy  is  naitu- 
nlly  an  argument  that  Lady  Jane  was  con- 
fcious  of  a  real  pregnancy. 

The  journey  to  Paris  is  fully  explained, 

and  rationally  accounted  for.     It  was  proper 

to  leave  Aix-la-Chappele,  as  the  great  refort 

S  f  of 
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of  the  fcafon  approached.  That  they  did 
not  wait  for  the  pcrmiffion,  which  had  been 
applied  for,  to  lie  in  at  a  neighbouring  great 
houfe,  was  certainly  prudent,  left  it  had  not 
.been  obtained,  or  had  come  too  late ;  as  the 
owner  lived  at  Vienna,  and  the  application 
was  not  propofed  in  proper  time.  Chevalier 
Douglas  advifed  them  to  go  to  Paris,  His 
.advice  was  good,  and  thought  fo  at  that 
time  I  It  was  followed  with  all  proper  cau- 
tion. They  .made  fhort  journies,  and  long 
refts :  They  ftaid  at  liege,  I  think,  for  five 
days;  at  Sedan  for  nine  days,  and  at  Rheims 
for  a  whole  month. 

That  Lady  Jane  never  called  for  affiftance 
of  pcrfons  of  profeffed  fldll,  either  at  Aix 
or  on  the  rout  to  Paris,  is  a  circumftancc 
which  does  not  move  me  in  the  leaft.  How 
few  of  our  Scots  ladies,  even  in  opulent  cir- 
cumftances,  call  for  affiftance,  if  they  hold 
out  well  to  the  laft  ?  Some  vfcry  fine  Englilb 
ladies,  who  are  delicate,  and  always  in  a 
fright,  muft  have  the  doftor  with  them  eve- 
ry hour  of  the  day :  They  may  think  this 
circumftance  odd ;  but,  I  am  fure,,  our  Scots 
ladies  will  not 

The  objection,  that  Madame  le  Brun,  in 
whofe  houfe  Lady  Jane  is  faid  to  have  been 

deUvered, 


LORD    GARDENSTOUN.   32 j 

delivered,  has  never  been  difcovered,  fcems 
to  me  of  no  great  moment  That  La  Marrc 
was  connected  with  a  woman  of  that  name 
is  proved  from  his  books.  It  is  no  matter  of 
wonder  that  Ihe  cannot  be  found  in  fo  large 
a  city  at  this  remote  period;  efpecially  as  it  is 
proved,  that  no  aid  for  this  difcpvery  coiild 
be  had  from  the  records ;  for  by  the  regula- 
tions {he  could  neither  be  found  in  the  po- 
lice nor  in  the  capitation-rolls.  This  is  not 
the  fingle  inftance  of  perfons  who  cannot 
now  be  difcovered,  though  they  undoubted- 
ly exifted  at  that  period  of  time.  It  is  no 
more  a  matter  of  wonder  or  of  evidence  on 
either  fide,  that  Madame  le  Brun  cannot  now 
be  found,  than  it  is  matter  of  wonder  or  of 
mdence  that  no  trace  can  be  found  of  the 
nurfe  who  firft  brought  the  child  to  MichellV. 
The  coachman  cannot  be  found  who  drove 
away  the  child  of  Mignon.  The  purfuers 
theinfelves  now  admit,  and  fay  it  appears  froni 
the  evidence,  that  Sir  John  and  his  family 
were  lodged  in  fomc  houfc  different  cither 
from  Godcfroy's  or  Micheirs,  for  at  leaft  five 
days ;  yet,  with  all  the  aids  of  police,  Tour- 
nelle,  and  Monitoirc,  they  have  never  difco- 
vered any  other  houfc  where  they  lodged ; 
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fo  that,  if  they  were  not  in  the  houfe  of  Ma- 
dame le  Brun,  for  any  thing  that  appears 
from  the  evidence,  they  were  no  where :  A 
conclufion  which  naturally  and  neceffarily 
drives  us  to  believe  the  evidence  of  Sir  John 
and  Mrs  He  wit,  that  they  really  were  in  the 
houfe  of  Madame  le  Brun,  though  this  pcr- 
fon  cannot  now  be  found  out. 

Many  other  circumftances  have  been  urged 
againft  the  defender  as  "matters  of  evidence, 
which  appear  to  me  perfedly  innocent  and 
infignificant.  The  queftion  was  alked,  "Why 
did  they  leave  llheims  and  go  to  Paris  ?  But 
this  is  really  a  very  ambiguous  circumftance. 
If  thsy  had  ftaid  at  Rheims,  the  queftion  might 
then  have  been  alked,  Why  did  they  not  pro- 
ceed to  Pans,  where  the  beft  afliftance  could 
have  been  had  in  cafe  of  danger  in  the  delive- 
ry? It  was  alked,  Why  was  fo  obfcure  a  man 
as  La  Marre  employed  in  the  important  office 
of  Lady  Jane's  deliveiy  ?  I  anfwer,  That  La 
Marre  was  a  vciy  reputable  man  in  his  pro- 
feffion  :  And  it  appears  from  the  evidence  of 
Meiia^er,  that  his  affiftance  too  was  befpoke  in 
cafe  of  need.  The  queftion  was  alkcd,  Why 
did  they  fend  away  one  of  the  children  ?  Why 
did  they  not  carry  both  of  them  to  the  houlp 
of  Michell  ?  The  anfwer  is  quite  fimple  and  fa- 

tis&ftory, 
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tisfaftoi7,That  the  youngeft  child,  being  from 
his  birth  very  delicate  and  weak,  was  fent 
to  the  country  by  the  advice  of  the  accou- 
cheur. It  was  faid,  Why  did  not  Lady  Jane, 
who  is  pointed  out  in  the  evidence  as  a  moft 
tender  and  afFeclionate  mother,  go  to  vifit 
her  poor  fickly  child  Sholto  during  all  the 
time  of  her  ftay  at  Paris  ?  I  anfsver.  It  can 
hardly  be  doubted  that  fhe  did  make  vifits  to 
this  child ;  tho'  circumftances  of  this  nature 
may  not  be  clearly  proved  at  this  time  of 
day :  Nor  do  I  remember  that  this  queftion 
was  put  to  any  of  the  witneffes, 

I  now  come  to  mention,  m  very  few  words, 
another  clafs  of  circumftances,  which  I  cannot 
confider  as  altogether  light  or  trivial,  and 
which  are  not  fo  well  accounted  for,  I  have 
never  heard  a  good  or  fatisfactory  reafon  given 
why  the  fervant-maids  were  left  at  llheims. 
It  fecms  ftrange  that  the  child  Sholto  was  left 
fo  forelorn  at  Paris,  recommended  to  no  per- 
fon  of  their  acquaintance,  excepting  La  Marre; 
and  yet  Sir  John  fay?  he  had  no  certain  di- 
rection to  find  him.  In  ordinary  cafes,  in- 
deed, it  is  no  unufu^l  thing  that  children  at 
nurfe  are  only  {een  by  parents  and  phyficians, 
or  domefticks,  ti)l  they  are  brought  home : 
But  in  the  circumftances  of  thefe  parties,  in  a 

foreign 
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foreign  country,  and  removed  at  the  diftance 
of  Rheims  from  Paris,  it  was  certainly  natu- 
ral that  they  fliould  defire  friends  on  the  fpot 
to  look  after  the  child.     I  cannot  help  ftill 
thinking  it  is  a  ftrange  circumftance,  not  well 
accounted  for,  that,  when  LsTdy  Jane  was  in- 
formed of  fufpicions  ftirring  concerning  the 
birth  of  thefe  children,  flie  carried  her  in- 
quiries no  further  than  Aix-la-Chappelle,  at  a 
tkne  when  the  matter  was  recent,  and  latis- 
feftory    atteftations    might  have    been  got 
from  Paris.    Sir  John's  account  of  La  Marre 
is  certainly  odd ;  but  I  cannot   confidcr   the 
particular  of  La  Marre's  letters   in  the  £ame 
very  unfavourable  light  as  fome  of  your  Lord- 
Clips  have  placed  them.     I  cannot  fay,  that 
in  my  fenfe  of  this  matter,  there  is  a  mani- 
feft  forgery  of  thefe  letters.     When  Sir  John 
was  examined,  thefe  letters  were  produced  to 
him;  he  readily,  and  in  a  very  natural  man- 
ner, as  I  remember,  faid,  Thefe  are  not  the  ori- 
ginal letters  of  La   Marre;    they  are  copies 
which  were  taken  at  my  defire  by  fome  per- 
fon  at  London  :  Upon  further  confideration, 
indeed,  he  faid,  that  he  thought  one  or  two 
of  them  might  be  originals  ;  but  he  did  not 
fay  this  pofitively  :  It  is,  therefore,  a  very  pof- 
fible  thing,  that  Sir  John  Stewart  having  been 

impor- 
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importuned  by  Lady  Jane  to  fend  La  Marre's 
letters  to  her  when  in  Scotland,  Sir  John, 
who  was  one  of  the  moft  carelefs  and  irregular 
men  in  the  world,  though  a  gentlemanny  ho* 
nourable  man,  may  have  miflaid  or  loft  the 
true  letters,  and  made  up  thefe  from  memo- 
iy  or  from,  copies,  to  quiet  Lady  Jane.  This^ 
though  fuppdfition  only,  is  as  natural,  and 
more  confiftent  with  the  circuraftances  in  c- 
vidence,  and  I  am  fure  it  is  more  charitable^ 
than  the  fuppofition  of  an  adual  forgery  of 
letters  which  never  cxifted ;  for  it  is  in  evi- 
dence, that  Sir  John  did,  upon  various  oc- 
calions,  receive  and  read  letters  from  La 
Marre.  ', 

Though  I  allow  that  thofe  circumftancaa 
are  perplexing  and  not  fully  accounted  for  j 
yet,  I  muft  fay,  that  there  are  two  confidera- 
tions,  which,  in  my  opinion,  go  far  to  re- 
move the  weight  of  them.  In  theory?  place, 
1  confider  the  Angularity  and  ftrange  inatten- 
tion of  Sir  John's  charader.  One  of  the  wor- 
thieft  men  who  ever  gave  evidence  in  any 
caufe,  I  mean  Mr  Hepburn  of  Keitli,  has 
fworn  to  Sir  John's  character,  with  a  truth 
and  naivite  that  muft  touch  every  body.  He 
fwears  to  the  probity  and  honour  of  Sir 
John's  character  j  and  adds,   "  He  could  re- 

"  member 
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"  member  a  joke  well ;  but  in  other  matters 
"  he  was  apt  to  commit  miftakes,  and  to 
«  fpeak  raflily."  Both  this  gentleman  and  his 
lady  Mrs  Hepburn  concur  in  telling  parti- 
cular inftances  of  Sir  John's  ftrange  inatten- 
tion and  want  of  memory  in  things  that  were 
not  jocular.  I  muft  confider  Sir  John's  de- 
claration and  the  other  circumftanccs  of  evi- 
dence, having  at  the  fame  time  in  my  mind  a 
juft  impreffionof  his  character;  I  muft alfo  con- 
fider, that  Sir  John  was  examined  in  an  unufual 
manner,  when  he  was  afflicted  with  the  infirmi- 
ties of  age  and  difeafe,  without  any  previous 
condefcendence,  upon  a  vaft  variety  of  fads 
which  had  happened  at  the  diftance  of  many 
years.  Secondly,  I  am  bound  to  confider,  that  as 
this  inquiry  is  brought  at  fo  late  a  period,  many 
circumftanccs  may  now  feem  ftrange,  which 
would  have  been  eafily  explained  and  ac- 
counted for,  if  this  inquiry  had  been  recently 
brought ;  and  I  am  greatly  moved  with  the 
circumftance  which  was  obferved  by  one  of 
your  Lordlhips,  concerning  the  man-fervant. 
He  was  difmiffed  by  Sir  John  about  the  time 
when  they  left  Aix-la-Chappelle,  and  pro- 
ceeded on  their  journey  to  Paris.  This  was 
mentioned  by  the  purfuers  as  one  circum- 
ftance of  fufpicion  ;  and  had  it  not  been  ex- 
plained, 
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plained,  I  fliould  certainly  have  confidered  it 
in  that  light:  I  fhould  certainly  have  fet 
it  down  in  the  clafs  of  circumftances  which 
feem  ftrange,  and  which  I  cannot  ace  )unt  for. 
But  by  mere  accident,  the  wife  of  this  man- 
fervant  was  found  oat ;  and  it  is  now  in  proof, 
that  the  fellow  had  been  a  defcrtcr  from  the 
French  fervice  :  That  Sir  John  was  unwilling 
to  part  with  him  ;  but',  for  the  aboye  reafon, 
he  would  not  venture  to  go  info  France  witli 
him. 

I  {hall  conclude  with  ohferving,  that  the 
defender's  cafe  will  be  fingularly  hard  ii;i 
two  refpefts,  if  judgment  go  againft  him : 
I/?,  It  cannot  be  faid,  that  he  had  a  fair  Bri- 
tifli  trial  for  his  birth-right ;  for  my  part,  I 
can  never  think,  that  he  has  had  a  fair  trial, 
I  cannot  be  fufpefted  to  mean  any  reflecHoa 
on  the  proceedings  of  this  court.  In  this 
court,  he  has  had  a  fair  and  indulgent  trial, 
from  the  firft  great  aft  of  juflice,  by  which 
poffeffion  of  the  eftate  was  awarded  to  him, 
down  to  this  day  :  But  his  trial  has  not  been 
fair,  in  refpeft  of  the  profecutors  conduft. 
1  confefs,  it  furprifed  me  to  hear  an  obferva- 
tion  from  one  of  your  Lordfhips,  that  the 
conduft  of  the  caufe  has  no  concern  with 
T  t  the 
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the  qoycnts  pf  it,  and  th^t  the  proceedings  of 
the  Tournelle  and  of  the  Mpnitoirc  are  im- 
properly brought  under  confideration  when 
we  are  to  determine  this  great  queftion  of 
bu-th-right  The  ^onduft  of  parties  and  their 
agents  muft  always  be  confidered  in  a  que- 
ftion of  faft,  if  any  improper  means  have 
been  ufed  to  influence  the  evidence ;  other- 
wife  bribery  and  downright  corruption  it- 
felf  would  not  fall  under  confideration  when 
we  judge  of  a  proof.  In  this  cafe,  the  arbir 
trary  engines  of  France  have  been  ufed  to  in- 
fluence and  pervert  evidence.  Thefc  engines 
have  been  mifufed  j  for,  in  France  itfelf,  fuch 
a  fictitious  criminal  trial  could  not  have  been 
tolerated ;  nor  would  they  have  fuffered  fucb 
a  Monitoire  to  have  been  publilhed  in  any 
caufe  depending  before  the  high  courts  of 
Paris.  The  defender's  cafe  will  be  fingular- 
ly  hard  in  another  refpect,  that  there  is  no 
ipft^nce  iimilar  to  this  among  the  various 
cafes  of  fuppofttio  partus  which  have  been 
quoted.  In  thefe  cafes,  for  moft  part,  the 
trial  was  recently  brought.  In  all  of  them, 
where  conviction  followed,  the  proof  has  been 
direft,  clear,  and  conclufive.  In  no  one  cafe 
has  it  been  found  againft  the  defender,  where 

the 
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the  proofs  were  fuch  as  occur  in  this  cafe : 
That  a  child  has  been  brought  up  from  in- 
fancy to  manhood  :  That  his  birth  has  been 
proved  by  direct  teftimony  of  two  witnelTes, 
confirmed  by  fuch  a  variety  of  concurring 
circumftances ;  confirmed  by  the  cleared 
proofs  of  pregnancy,  by  infpeftioik  of  the 
mofl  private  correfpondence  of  the  paarents, 
and  by  their  dying  declarations :  I  am  there- 
fore dear  for  repelling  the  reafons  of  rcduc^ 
tion. 


LORI> 
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IN  this  caufc  of  great  Impcrtahcc  and  ex- 
peftation,  it  is  reafonablc,  that  each  of  the 
judges  fliould  deliver  his  opinion,  with  the 
reafon«  upon  which  it  is  founded,  for  the  fa- 
tisfadtion  of  the  parties.  But  it  is  unnecef- 
fary,  and  even  improper  in  doing  fo,  to  go 
through  the  great  mafs  of  proof,  which  Ues 
before  your  Lordihips,  or  to  take  notice  of 
every  argument  which  has  been  urged  in  the 
caufe.  The  plan  I  have  formed  for  myfelf  is^ 
to  deliver  my  opinion,  and  to  mention  the 
chief  points  upon  which  it  is  founded.  Se- 
veral of  thefe  points  have  already  been  men- 
tioned by  your  Lordfhips,  who  have  fpokc 
before  me ;  however,  it  will  ftill  be  necefla- 
ry  to  take  notice  of  them,  as  the  grounds  of 
my  opinion.  But  I  {hall  do  it  as  fhortly  as 
poflible ;  becaufe  I  do  not  fpeak  with  a  view 
to  perfuade  any  of  your  Lordfliips  to  em- 
brace the  opinion  which  I  have  formed ;  that 
is  a  talk  for  which  I  do  not  think  myfelf  qua- 
lified; and  though  I  were,  I  would  not  un- 
dertake 
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dertake  it ;  becaufe  it  would  be  more  agree- 
able to  me,  if  thofe  who  have  formed  a  con- 
trary opinion  could  convince  me,  that  I  ought 
to  alter  mine,  as  it  is  for  fuftaining  the  rea- 
fons  of  reduction. 

The  points  of  law  which  occur  in  this 
caufe,  appear  to  me  to  be  eafily  determined. 
Theory?  is.  Upon  whom  does  the  onus  proban* 
di  lie  i  As,  to  this,  when    one  claims  to  be 
fervcd  heir  to  his  predeceflor,  he  muft  prove 
his  propinquity;  but,  in   order   to   eilablifli 
this,  no  more  is  neceflary,  than  to  prove  the 
acknowledgement  of  his  parents^  or  that  he 
was  habit  and  repute  to  be  their  fon,  or  ha- 
bit and  repute  to  be  the  heir  of  the  perfon 
to  whom  he  claims  to  be  ferved     The  de- 
fender has  already  proved  this  in  his  fervice, 
and  has  alfo  done  fo  in  this  procels  of  reduc- 
tion.    But  this  is  not  a  probatio  probata.     It 
maybe  got  the  better  of  by  contrary  evidence  j 
and  it  lies  upon  the  perfons  who  objeft  to  the 
fcrvice  to  bring  this  evidence.     The  crime  of 
farius  fuppojith  is  not  a  common  one ;  but  in- 
ftances  of  it  have  occurred ;  and  it  would  oc- 
cur more  frequently,  if  perfons   acknowled- 
ging one  to  be  their  fon,  were  fuflSicient  to 
give  him  that  charader.     It  would,  therefore, 
be  dangerous  to  fociety,  if  no  contrary  proof 

could 
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could  be  allowed  of.  And,  if  the  acknow- 
ledgement of  parents,  or  of  fuch  as  pretend 
to  be  fa,  eftabliflies  z  prxjumptio  juris  et  de  Jure, 
that  the  perfon  fo  acknowledged  is  really 
their  fon,  your  Lordfhips,  and  the  Houfe 
of  Peers  have  proceeded  very  improperly  in 
this  caufe,  by  allowing  the  purfuers  to  prove, 
that  the  defender  was  not  the  fon  of  Sir  John 
Stewart  and  Lady  Jane  Douglas.  For  why 
did  you  put  the  parties  to  the  trouble  and 
cxpcttce  of  fo  long  a  proof,,  if  it  can  be  of 
no  avail  after  it  is  brought?  The  proccfs 
ought  rather  to  have  been  difmifled  at  the 
beginning.  But  no  lawyer  ever  maintained 
fuch  an  aUurd  propofition.  For,  as  to  this 
point,  the  law  ftands  thus  :  That  no  perion  is 
bound  to  bring  a  direft  proof  of  his  birth.  It 
is  fuflScient  for  him  to  prove  the  acknow- 
ledgement of  his  parents,  or  the  habit  and 
f epute  of  his  being  their  fon;  Thi»  intitlcs 
bim  to  that  charafter,  until  the  contrary  is 
proved;  and  which  may  be  proved  by  thofe 
who  have  an  intereft.  When  t  eftabliih  thefc 
principles,  I  do  not  (as  was  hinted  yefterday) 
weaken  the  fecurity  which  men  have  for  their 
birth-rights,  nor  endanger  the  flate  of  thofe 
who  have  been  born  in  America,  or  in  the 
moil  diftant  parte  of  the  globe.    For  they 


arc 
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aK  oot  obUgfsd  to  brisg  a  direct  proof  of 
their  birth ;  and  thofe  who  objcA  to  it,  muft 
bring  a  clear  and  convincing  proof  of  the 
impofiure.  I  do  jiot  me^n  fuch  a  proof  as 
convinces  every  one.  It  is  feldom  ppffible 
to  bring  fuch  a  proof;  but  it  muft  appear 
convincing  to  thole  who  are  for  reducing  a 
fcrvice. 

These  obfcrvations  remove  the  obj^dions 

which  have  been  inade  againft  the  latene(s 

ot  bringing  the  adion.    The  defender  does 

not  fuffer  thereby ;  becajufc  he  is  not  bound 

to  bring  a  dirciS:  proof  of  his  birth,  as  I  hav^ 

already  faid ;  and  it  commonly  will  be  more 

eafy  to  dete&  a  fraod^  when  the  challenge  is 

recently  brought,  than  at  a  diftant  period. 

Happy  had  it  been  for  this  defender,  if  the 

purfuers  had  been  more  late  in  bringing  their 

aftion.  For,  if  Sir  John  Stewart  and  Mrs  Hewit 

had  been  dead  before   the   commencement 

of  it,  the  reafons  of  reduftion  would  not  this 

day  have  appeared  fo  clearly  proved.  In  paffing, 

it  nuy  be  obferved,  that  the  purfuers  had  no 

intereft    to  bring  the  acriou   tiU  after   the 

death  of  the  late  Duke  of  Douglas ;  for,  tUl 

alhort  time  before  that  period,  the  defeadca- 

was,  by  the  Duke's  fettlements,   excluded 

fromfucceeding  to  the  eftate,of  Douglas. 

The 
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The  next  point  to  be  confidered,  is   the 
kind  of  evidence  which  is  fufficient  for  re- 
ducing a  fervice ;  and  as  to  this,  I  am  of  o- 
pinion,  that  direct  evidence  is  not  required; 
but  that  a  circumftantial  proof  is  fufficient 
for  that  purpofe.    Lawyers  who  have  wrote 
upon  this  point  oi  partus  fuppofttio,  have  ex- 
prefsly  faid  fo;  and  we  have  daily  inftanccs 
of  men  being  tried  for  their  Uves.  and  con- 
demned, on  circumftantial  evidence.    Occult 
crimes  can  feldom  be  brought  to  light  any 
other  way ;  and  indeed,  circumftantial  proofs 
are  as  convincing  as  direft  proofs ;  nay,  often 
more  fo;  for  in  the  laft,  there  is  more  ha- 
zard of  witneffes  confpiring  to  fwear  to  a 
falfehood.    But,    in  a  circumftantial  proof, 
where  there  are  a  number  of  witneffes  and 
circumftances,  having  no  immediate  connec- 
tion with  each  other;  and  yet,  aU  thefe  cn- 
cumftances  pointing  towards  the  fame  cen- 
ter; thefe  muft  be  fuUy  as  convincing,  and 
make  as  ftrong  an  impreffion  upon  the  minds 
of  judges  or   juries,    as    any  direft  proofs 
whatever,;  and,  in  judging  of  circumftantial 
evidence,  the  whole  circumftances  ought  to 
betaken  together;  for  fomeof  them,  which 
may  appear  trivial  by  themfelves,  may  have 
weight,  when  joined  to  others. 
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I  have  confidered  and  reconfidered  the  evi- 
dence now  before  us  with  all  poflible  atten- 
tion. At  the  outfetting  of  the  caufe  I  did  be- 
lieve that  the  defender  was  the  fon  of  Lady 
Jane  Douglas.  I  had  a  prejudice  m  his  fa- 
vour;  but  it  was  a  legal  one.  I  was  unwilling 
to  believe  that  perfons  of  Sir  John  and  Lady- 
Jane's  rank  could  be  capable  of  committing  th^ 
crime  laid  to  their  charge.  In  every  cafe,  the 
prefumption  is  for  innocence;  I  therefore  ex- 
amined the  proof  brought  by  the  purfucrs  with 
the  utmoft  jealoufy,  and  that  brought  by  the 
defender  with  the  moft  favourable  eye ;  and 
if,  after  lall,  I  had  entertained  any  doubt  in 
my  own  mind,  if  I  had  but  feen  a  probability 
that  the  defender  was  the  fon  of  thofe  who 
acknowledged  him  for  their  child,  I  would 
have  been  for  affoilzieing  him  from  the  re- 
duction :  For  I  hold  it  to  be  a  juft  principle, 
that  it  is  better  that  a  fuppofititious  child  get 
this  cftate,  than  that  the  fon  of  Lady  Jane 
Douglas  fhould  be  deprived  of  it.  God  for- 
bid that  this  court  fhould  difinherit  the  fon 
of  Lady  Jane  Douglas!  God  forbid  that  I 
fliould  have  a  hand  in  difinheriting  the  fon  of 
Lady  Jane  Douglas.  But  if  it  appears  to  me, 
as  it  really  does,  that  the  defender  is  not  her 
fon,  I  cannot,  from  motives  of  compaflion, 
U  u  give 


338        THE     SPEECH    OF 

give  him  that  eftate  -which  bdoDgs    to  <v 
thcrs. 
I  come  now  to  confidcr  the  proof,  and  thcfrfi 

head  of  it  is  the  proof  of  Lady  Jane's  pregnancy. 
As  to  this,  it  is  certainly  proved,  that  fhehadthe 
appearances  of  pregnancy ;  but  all  fuch,  from 
the  nature  of  them,  are  fallacious.     Women 
have   often  been  deceived  with   refpccl    to 
them;   and  when  an  impofture  is  intended, 
they  muft  be  afliimed  in  fuch  a  way  as  to  de- 
ceive others.     Common  fenfe,  as  well  as  our 
law-books,  teach  this.    There  is  a  tide  in  the 
civil  law,  de  ventre  infptciendo,  in  which  rules 
are  laid  down  for  deteding  fuch  frauds.    The 
appearances  of  pregnancy  are  fwom  to  by 
many  witnefles,  who  I  imagine  have  fwom 
truly.    But  why  did  they  think  that  Lady  Jane 
was  with  child  ?  They  have  told  us,  becaufe 
flie  was  of  a  pale  compleclion  ;  that  fbe  had 
frequent  Teachings  and  vomings ;  and  on  ac- 
count of  her  bulk.     As  to  the  fii-ft  two,  it  is 
proved,  that  fhe  was  naturally  pale,  and  that 
ihe  had  difordqrs  in  her  ftomach.  And  as  to  the 
laft,  flie  behoved  to  affume  the  appearance  of 
bulk,  in  order  to  carry  on  a  feigned  pregnan- 
cy.    Sir  William  Stewart  and  his  Lady,  who 
faw  Lady  Jane  at  Aix-la-Chappellc  in  1747,  fay, 
that  they  then  thought  her  with  child,  becaufe 

flic 
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flie  looked  pale,  and  had  freqlient  vomitings ; 
and  yet  it  is  admitted,  that  at  this  period,  (he 
was  not  with  child. 

There  are  fomc  particulars  fworn  to  by 
Mrs  Hcwit  and  Tibby  Walker,  with  regard  to 
the  pregnancy,  which  are  rather  fufpicious. 
They  fay  that  Lady  was  fo  unwieldy  when  at 
Aix-la-Chappellc,  that  ihe  behoved  to  be  help* 
ed  into  her  bed,  and  to  take  the  afliftaace  of  a 
ftool  or  box  for  that  purpofe ;  and  yet  after- 
wards, when  (he  made  her  journey  from  thence 
toParis  by  Rheims,  ftie  could  get  into  the  coach 
without  being  lifted  up,  except  only  once  at 
her  outfetting  from  Rheims  to  Paris,  yet  thQ 
fteps  of  thofe  machines  arc  proved  to  be  high- 
er than  her  bed.  Another  fufpicious  circum- 
ftance  fworn  to  by  thefe  witneffcs,  is  the 
vaft  and  remarkable  bulk  of  Lady  Jane  j  and 
yet,  feveral  witneffcs  fay,  they  did  not  difco- 
Ycr,  that  flie  was  with  child.  This  might  be 
the  cafe  although  fhe  really  was  fo';  but  is  not 
very  confiftent  with  the  account  of  the  extra- 
ordinary bulk  which  thefe  two  witneffcs  fay 
fee  had, 

Mrs  Hew  it  depofes,  tliat  during  their  ftay 
at  Rheims  before  the  delivery.  Lady  Jane  fel- 
dom  ftirred  abroad,  on  account  of  her  un- 
vieldincfs,  and  never  was  on  the  ftrect  but 

once  i 
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pnce ;  and  yet  Abbe  Hibert,  who  is  by  no 
meaus  a  fufpicious  witnefs  againft  the  defcnd- 
jer,  fwears,  that  he  was  with  Lady  Jane  C' 
very  day  while  flie  was  at  Kheims  before  her 
going  to  Paris  :  That  they  daily  walked  out 
together  when  the  weather  would  permit, 
and  generally  did  fo  in  a  garden,  the  road  to 
which  was  through  the  ftreet.  And  Mr 
(^lerengal  depofes,  That  at  that  time  he  met 
Lady  Jane  three  or  four  times  upon  the  ftreet. 
And  that  flie  could  not  be  fo  unwieldy  as 
Mrs  Hewit  r  jprefented,  appears  from  the  oath 
or  the  mantuamaker  who  took  her  meafpre 
when  at  Rheims,  and  yet  did  not  difcovcr 
her  being  with  child.  Mrs  Hewit  has  indeed 
denied,  that  any  gowns  were  made  or  altered 
for  Lady  Jane  when  at  Kheims,  previous  to 
her  going  to  Paris ;  but  this  is  difproved  by 
Tibby  Walker,  as  well  as  by  the  mantuama- 
ker ;  and  Mrs  Hewit's  denying  it,  is  a  circum- 
ftance  againft  the  defender. 

The  appearances,  however,  of  pregnancy, 
is  the  ftrongeft  part  of  the  proof  brought  by 
the  defender.  And  I  was  once  in  hopes  that 
it  might  have  been  fufficient  for  convincing 
me  to  form  an  opinion  in  his  favour,  not- 
withftanding  the  other  circumftances  proved 
by  the  puriiiers  j  becaufe  it  is  not  alledged 
'  ^  '  that 
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tfiat  Lady  Jane  had  a  falfe  conception,  or 
was  hericlf  deceived  j  but  that  the  appear* 
ances  of  pregnancy  were  affumed  in  order  to 
impofe  upon  others.  I  therefore  thought,  that 
if  there  was  a  convincing  proof  of  her  ha- 
ving a  real  big  belly,  it  might  go  far  to  eftar 
blifli  a  real  pregnancy ;  and  confcquently,  a  real 
delivpry.  For  this  purpofe,  I  carefully  exa* 
mined  the  evidence  of  thpfe  witneffes  who 
iay  they  had  accels  to  fee  her  without  her 
cloaths.  The  firft  of  thefe  is  Madame  Tewis; 
But,  alas  !  we  have  only  her  declaration,  and 
not  her  oath  ;  and  though  people  ought  to  be 
equally  defirous  to  tell  truth  upon  a  declara- 
tion as  upbn  oath ;  yet,  experience  ihows  us, 
that  this  is  not  the  common  opinion  of  man? 
kind ;  and  therefore,  the  fblemnity  of  oaths 
has  been  introduced  by  all  nations,  and  in  e^ 
very  age  of  the  world,  in  order  to  difcover 
the  truth,  Befides,  although  Madame  Tewis 
had  fworn  what  flie  has  only  declared,  I  could 
have  paid  little  regard  to  her  teftimony }  be- 
caufe  (he  has  faid  things  which  are  not  cre« 
diblc.  She  is  indeed  more  modeft  when  de» 
daring  before  the  notary;  but  Sir  George 
Colquhoun  and  Captain  Douglas  fwear,  that 
flie  declared  to  them,  £he  had  often  vifited 
Lady  Jane  in   the  morning  before  fhe  got 

out 
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out  of  bed :  That  fhe  had  frequently  fat  down 
upon  her  bed-fide,  put  her  hand  upon  her 
belly,  and  found  the  child  or  children  mo- 
ving.    Now,  it  cannot  be  believed,  that  Lady 
Jane  wouM  allow  Madame  Tewis  to  ufe  fuch 
freedoms  with  hen     And  the  landladies  with 
whom  Lady  Jane  then  lodged  have  fwom, 
that  Madame  Tewis  vifited  her  feldom  ;  and 
that  people  did  not  get  accels  to  Lady  Jane 
when  in  bed.    The  ne^  witnefs  upon  this 
point  is  Mrs  Hepbunu    I  have  no  reafon  to 
fufped  her  evidence ;  but  fixe  did  not  fee  e- 
nough  for  afcertaining  that  Lady  Jane  was 
truly  with  child.     She  came  into  her  room 
one  morning  at  Lcige,  when  Lady  Jan^  was 
putting  on  her  cloaths,  and  though  not  then 
dreffcd,  it  would  appear  from  Mrs  Hepburn's 
oath,  that  fhe  had  on  a  fliort  gown  and  petty- 
coats  ;  at  leafi,  Mrs  Hepburn  makes  her  ob- 
fervations  from  the  fize  of  Lady  Jane's  breads, 
and  not  of  her  belly ;  and  it  furely  cannot  be 
gathered  with  certainty  from  the  appearance 
of  her  breafts,  that  Ihc  was  with  child.    Up- 
on this  head  I  was  willing  to  call  in  to  my  af- 
fiftance  the  evidence  which  we  have  of  what 
^as  reported  by  EfFy  Caw,  one  of  Lady  Jane's 
maids,  who  died  before  the  commencement 
of  this  adion.    She  faid,  Ibe  believed  that 
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Lady  Jane  was  with  cliild  ;  but  ihe  has  not 
laid  upon  what  this  belief  was  founded  And 
it  appears  from  the  oath  of  Tibby  Walker, 
that  Efiy  Caw  did  not  fee  Lady  Jane  without 
her  cloaths ;  for  fee  fwcars  that  fee  herfelf 
was  the  pcrfon  who  affifted  Lady  Jane  to  get 
out  of  bed,  and  dreffed  her  in  the  morning ; 
and  that  EflPy  Caw  only  affifted  to  drefs  her 
before  dinner. 

The  whole  of  this  matter  then  comes  to 
reft  upon  the  evidence  of  Tibby  Walker ;  and 
I  cannot  look  upon  it  as  proved  by  this  fingle 
witnefs,  efpecially  as  fee  is  a  very  fufpicious 
one,  and  has  fworn  fevcral  things  which  arc 
not  true;  fuch  as  the  great  bulk  and  unwieldi- 
nefs  of  Lady  Jane,  her  threatening  to  mif- 
carry  at  Retel,  and  being  fo  ill  there,  that  fee 
went  immediately  to  bed  upon  her  arrival  at 
the  inn ;  and  that  fee,  Tibby  Walker,  fat  clofs 
by  her  bed-fide  all  night;  and  yet  it  is  proved, 
that  both  Tibby  Walker  and  EfFy  Caw  fup- 
ped  that  night  in  the.  fame,  room  with  the 
company  who  had  travelled  in  the  coach.  She 
has  denied  that  the  mantuamaker  took  Lady 
Janets  meafure  at  Rheims,  though  fee  admits 
cloaths  were  altered  for  her  there ;  and  fee 
has  fworn  many  things  in  order  to  flipport 
the  truth  of  the  letters  faid  to  be  from  Pier  la 

Marre, 
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Marre,  though  it  is  proved  they  are  forged  ; 
and  flie  has  fworn,  that  the  laft  of  them, 
which  is  dated  in  the  1752,  was  received  by 
Sir  John  when  flaying  in  Mr  Murray's  houfe 
in  London,  though  it  is  certain  he  left  that 
houfe  in  1751 ;  and  wTiat  flie  fwears  with  re- 
fpccl  to  the  converfation  betwixt  Lady  Jane 
Douglas  and  the  then  Lord  Advocate  in 
1752,  is  very  fufpicious.  Upon  the  whole, 
tlierefore,  there  is  no  proof  of  pregnancy 
fufficient  for  getting  the  better  of  the  circum- 
fiances  which  have  been  proved  by  the  pur- 
fuers,  in  order  to  eftablifh  the  impofture: 
But,  on  the  contrary,  fome  of  the  proofs 
with  refpeft  to  the  pregnancy  tend  to  cre- 
ate fufpicions  of  its  not  being  a  real  one. 

There  are  fome  fufpicious  circumftances 
in  proof  previous  to  Lady  Jane's  going  to 
Paris ;  fuch  as  her  different  pretences  for  lea- 
ving Aix-la-Chappelle,  different  places  of  de- 
ftination  mentioned,  when  about  to  leave  it, 
and  the  falfe  pretence  for  leaving  Rheims  on 
account  of  not  having  proper  affiftance  there 
for  her  delivery;  which  I  only  juft  mention, 
becaufe  they  have  already  been  taken  notice 
of  by  fome  of  your  Lordftiips.  But  there  is 
qne  circumftance,  which  has  not  been  men- 
tioned. 
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tioned.  and  appears  to  me  of  weight ;  name* 
ly,  That  Madame  Tewis«  when  ihe  believed 
Lady  Jane  to  be  with  child,  propofedi  by  the 
afiiftance  of  her  coufin,  to  obtain  leave  for  Lady 
Jane  to  lie  in  at  a  country-houfe  belonging  to 
the  Connte  de  Salme;  for  which'  purpofe, 
a  letter  was  wrote  to  the  Count,  then  at 
Vienna*  Had  Lady  Jane  been  truly  with 
child,  this  was  an  excellent  fchemc  for^  her; 
fhe  thereby  got  free  of  the  expence  of  living 
at  Aix'la-Chappelle,  which  was  one  of  the 
rcafons  for  leaving  it,  and  got  free  of  tlic 
expence  of  hired  lodgings.  But  Lady  Jane 
did  not  think,  proper  to  (lay  until  an  anfwer 
Qme  to  this  letter.  Had  ihe  been  in  a  hur- 
ry to  get  to  the  place  where  (he  was  to  be 
delivered,  it  might  have  been  a  good  reafoa 
for  her  not  waiting  an  anfwer  to  the  letter, 
that  Ihe  was  afraid  to  delay  her  journey  un- 
til near  the  time  of  her  delivery.  But  wc 
do  not  find,  that  this  was  the  cafe;  for  flie 
puts  o£f  fome  time  at  Leige,  on  her  way  to 
Rheims,  and  ihe  fiaid  a  month  at  Rheims  be*, 
fore  fetting  out  for  Paris.  I  do  npt  fay,  chat, 
thefe  circumfiances  are  much  by  themfelves ; 
hut  they  have  weight,  when  added  to  o- 
thers. 
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-    Lfi'AViwc^  the -maids ^at'Rbdtts,  when  ihe 
^^mt^t'le  Tftrls  to  lie  in,  is  ^a  ftroog  circum* 
ilan^e  ^guioft  her;  as  fhe  had  bcsn'at  the 
XhargQ  of  liaving  them  about  her  in  the  fe** 
(Veral  places  where  &e  had  fonherly  ftaid, 
.their  aiEftanoe  funely*    was   mote  neceflary, 
mhtti  fixe  was  to  be  brought  to  bed.  *  It  has 
been  laid,  that  this  is  a. two-edged  Weapon, 
and  cuts  both  ways ;  for,  if  Tibby  Walker 
was  an  accomplice,  flie  ought  to  have  beca 
taken  to  Paris^  in  ord6r  to  have  given  evi- 
dence of  the  bkth.  •  Biitv  in  the  ^&yf  place, 
ibppofing  her  an  accomplice,  it  might  hav< 
T>eea  dangerous  .to  have  taken,  her.  to  Paris, 
left,  upon  an  examisation^  and  by  taxA  in^ 
teilxjgatories,  fhe  and  Mrs  Heirit  might  have 
x:ontradi<3:ed  ^ne  another.    In  the  ntj^.  place, 
perhaps  Tibby  Walker  \\^  not  then  .an  ac- 
•complice  j  they  n\ight  be  afraid  at  that  time 
^0  truft  her  with  the  whok  of  the  fccrets; 
and    peAafis  Ihe  is  not  yet  ant  airdoinplico, 
'though  her  affd^feon  fdr  the  defender  (which 
jferVants  naturally  ac(fuire  for^hildiseo  in  the 
iiotifewith  them)  has  led  her  tofwear  feveral 
HhiligSf  in   his  favour,  which  are  not  agrce- 
•iblt'to  the  tnidi.  •  The  pretence  for  leaving 
the  maids  at  Rheims,  viz.  the ^  want  of  mo- 
•-ney,4S5ifo  a  ftrong  circumftance  againft  the 

defender ; 
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for  it  jbs  in  proof|  by  written  eyidenqe/  tbat 
Sir  JqIui  h^d  a  credit  uppn  Flris  for  ^^ar 
2ooolivrcs,  and  received  the  mquey  two  days 

after  he  arrive4  there. 

The  capital  poiot  i3  the  deUv^ry  of  t-ady 
Jane  The  defender  is  not  hooiul  t0  pcave 
this;  imt,  i£  thofe  who  £ay  ihcy  iweos  his 
parenl^^^or  Mr)&  Hevdi,  :who  fiys  ibe  /itrai& 
prefent  at  the  birth,  give  cpqtradid»ry  iv 
inccedible  accounts  of  it;  ov,  if  thcaccouiits 
giveaJ)]rtbcm:9rc  partly  di^oved  by  crc- 
ditfle  ;1idit8bedB^s,  thefc  things  mufi  go  a  great 
length  for  eftablifhin^  the  proof  p£  thcf  im- 
poftiire*  .  .  )  . 

It  has  been  faid*  that  th^  delivery  is;  pi^ved 
by  tmo  witnefies,  niz.  Sir  John  Stewart  and 
Mrs  Hemt.  If  thek-  witnefles  were  altogc^ 
ther  habile^  their  teftimonies  woidd,goagreat 
length  againft  the  circnmiUatial  evidence 
hrougfat  by  the  purfqers.  But  parents,  or 
thoiie  -who  lay  they  are  fo»  cannoEt  be  adniit«- 
ted  as  evidence  in  fuch  cafes ;  though,  if  they 
^vc  a  probable,  account  of  the  siattefs,  it 
will  aid  ^he  fcjefender ;  if  they  do  not;  it  muft 
have  weight  againfi:  him.  fiat  their  oaths,  an 
thathead,  cannot  amount  to  a^proof;  :othet- 
wifc^  it  would.bfi  an  eafy  mattorfco  inqno&aiiip- 

pofititious 
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'  pofieitious  child  on  the  world ;  becauie  thcjr 
would  have  no  more  to  do,  than  to  fwear 
to  what  they  had  alledged,     Befides,    even 
fiippofing,  that  twenty  witneffes  had  fw'om 
to  the  aftual  delivery,  yet,  if  fliall  be  fliown. 
by  internal  or  external  evidence,   that  the(e 
witneffes  have   fworn  falfely,  the  proof  by 
thefe  witneffes   may  be  got  the  better    ofc 
This  often  happens  in  the  conrfe  of  judicial 
proceedings ;  your  Lordihips  are  often  obli- 
ged to  weigh  evidence,  when  contradi£tory, 
and  to  confider  which   preponderates.      If, 
therefore,  the  purfuers  have  proved,    that 
-Lady  Jane,  Sir  John,  and  Mrs  Hewit,  have 
given  inconfiftent,  contradiftory,  and  incre- 
dible accounts  of  this  afiair,  and  fuch  as  are 
in  part  difproved  by  other  evidence,  it  mull 
go  far  for  eftabli{hing  the  impofture* 

•  Lapy  Jane  carefully  avoided  entering  in- 
to particulars  concerning  her  delivery  in  the 
many  letters  wrote  by  her  upon  the  fubjed, 
and  in  the  converiktions  fiie  is  proved  to 
have  had  concerning  it  This  of  itfelf  is  a 
fufpicious  circumftance.  She  never  men- 
:^tioned  the  houfe  where,  nor  the  man-mid- 
'Wife  by  whom  {he  was  delivered;  and  men- 
tioned no  circumftances  concerning  the  birth, 
cjccept  oBce  when  preijed  to  it  by  Lady  Stair; 

on 
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on  vJiich  occaiion  file  alladged,  that  fhe.  left 
Rhdms,  becaufe  Ihe  could  not  get  proper  af- 
fifiance  there;  of  which  ihe  fays  ihe  was  in* 
fonned  by  a  ilranger  Lady,  who  called  for 
her  to  give  her  that  information  the  morning 
aker  her  arrival  at  that  place.    This  ftory  is 
fo  improbable  that  it  is  furprifing  a  perfon  of 
Lady  Jane*s  uuderftanding  fliottld  have  told 
it;  and- It  appears  from  the  proof,  that  pro* 
per  afliilance  might  have   been    got  there. 
And  as  an  excufe  for  her  not  having  any  of 
her  country-folks  in  Paris  prefent  at  her  de- 
livery, (he  (aid  to  Lady  btair,  that  flie  was 
brought  to  bed  half  an  hour,  or  an  hour  and 
a  half  after  her  arrival  at  Paris ;  though  it  is 
now  admitted,  that  flie  was  fix  days  at  Pa* 
ris  before  her  delivery.    It  is  true,  this  con- 
vofation  of  Lady  Jane's  is  only  fwom  to  by 
one  witnelSk    But  Mrs  Primrofe,  who  fwears 
to  it,  is  a  Lady  of  fuch  underftanding,  ho- 
nour, and  integrity,  that  none  can  doubt  what 
flie  fays. 

Sir  John  fays,  t^at  he  went  to  Paris  in 
ibmmer  1748,  previous  to  Lady  Jane's  going 
there :  That  he  ftaid  feveral  days  in  Mr  Gode- 
froy^,  and  at  that  time,  befpoke  Pier  la 
Marre.  Mrs  Hcwit  fays,  that  Sir  John  did 
not  go  to  Paris  in  fummer  1748,  previous  to 

Lady 
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Lady  JaneVg^ingtiierc;  and  it  is. admitted 
he  did  not  Now,  although  there  was  no  nt- 
ccBky  for  going  prerioufly  •  to  Paris  to  be- 
fpeak  aoj  accoucheur^  benuic .  in  fuch  a  tou^fi^ 
ptie  o^old  be  fbund  on  a  fiiort  wattling ;  yet, 
«when  Sir  John  te|lft  falfehoods.  when  exa- 
mined concerning  the  delivery*  2md  the  cir- 
cumftances  attending  it»  it  creates  a  fufpi- 
oioa,  that  the  whole  tale  told  by  him.  is  falfc. 
•/^Mas  Heaitit  fays,  that  no  purfe  was  bc- 
ipofae,  previous  to  Lady  Jane's  delivery, 
and  th^t .  Lady  Jane  would  not  befpeaji  one, 
bejgaufeihe  did  not  know  if  fhe  lyould  have  a 
living  child.  This  is  ipdeed  fingnlar;  no  la* 
dy  is  certain  that  ihe  will  hare  a  living 
child,  but  ajl  hope  for  one,  and  in  that  view 
take  care  to.  provide  a  pwrft^  evfn.jwhen 
living  in  their  owQ.couOitry  amongft  jBriends 
and  acquaintance ;  and.  it  was  much  mocc 
necefiary  to  do  fo  in  a  foreign  country,  and 
at  a  place  where  one  had  qo  acquain^oce. 
An  ingenious  anfwer  was  fuggefired  to  this 
by  x)ne  of  your  Lordfliips  who  delivered  his 
opinion  yefterdayi  viz..  that  Pier  la  Marrc 
had  befpoke  the  Aurfe,  whofe  name  is 
Garnier :  That  Mrs  Hewit  did,  not  know 
this;  and  aa  two  children  were  jbcrrn,  when 
only  on(^  was^  expe(^d,  th^.^weaj^ft  child 

was 
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Yfzs  given  to  her,  and  another  nurfc  behored 
to  be  provided  for  the  other  chikL  But  this 
fuppofition.is  oootradiAed  by  the  proof  ;^  for 
Mrs  Hewit,  who  was  well  acquainted  with 
ail  Lady  Jane^traniadioAS^fweaxs  e&prefsly^ 
•*  Tl)at  Lady  Jane  would  not  allow  any  nurfe 
"  to  be  befpoke  before  her  delivery,  becaufe 
"iheiaid  ihe  did  not  know  if  ihe  would 
**bear  a  liYing  child*'^  And  Mrs  Hewit,  in 
her  letter  to  the  maids,  dated  aad  July  1748, 
giving  them  an  account  of  the  delivery,  writes : 
^  The  children  are  two  lovely  creature^,  biit 
^  the  youngeft  very  fmall  and  weakly^  ib  the 
**  Dodor  begM  he  might  be  fent  to  the  counr- 
^try,  asibonaspoffible;yourmaftet  andlhad 
**  to  go  not  a  little  way  before  we  g<^  a  niurfe 
'*  that  we  would  part  with  him  to^  at  laft,  we  got 
"  one  of  the  deaneft  beft  wome»  you  ever  faw* 
**  a  farmer's  wife/'  It  was  therefore  MrsHewit 
and  Sir  Johfii  and  not  Pier  la  Marre,  wh<^ 
provided  this  nurfc  for  Sholto  5  and  J  will  by 
and  by  fliew,  that  whether  Sh<^lto  was  Lad^ 
Jtnc's  fon  or  not,  he  was  not  the  child  nur- 
fed  by  Gamier.  It  is  alfo  obfervablc,  that 
Sir  John  and  Mrs  Hewit  gave  different  act- ' 
counts  of  the  defender's  nurfes  ;  and  even  in 
Mrs  Hewitts  letters  to  the  maids  wrote  from 
PariS)  l^e  •accotmts  fixe  gives  xif  thefe  nuries 

do 
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.do  not  agree.  Sometimes  flie  maizes  their 
number  amount  to  four,  fometimes  to  five ; 
fometimes  they  are  all  good  ones,  iometimes 
not :  I  only  mention  thefe  things  as  circum- 
fiances,  to  flicw  that  fcarce  in  any  one  parti- 
cular do  we  find  Mrs  Hewit  and  Sir  John 
agreeing  in  one  ftory. 

Sir  John    Stewart,    in  his  declaration, 
fays  that  he  did  not  know  where  to  find  Pier 
Ja  Marr,  except  in  the  Thuilleries  or  Luxem- 
burg garden.  This  is  truly  incredible ;  for  what 
was  to  be  done  if  Lady  Jane  had  taken  her 
pains  in  the  night-time,    or  at  a  time  of  day 
when  La  Marre  was  not  in  thefe  places  ?  Sir 
John  indeed  thinks  proper,   in  the  oath  he 
afterwards  emitted,  to  corred  what  he  had 
formerly  faid,  and  alledge,  that  La  Marre,  on 
feeing  Lady  Jane's  condition,  told  him  where 
he  lodged :  But  this  correftion  cannot  be  cre- 
dited; for  Sir  John  had  formerly  faid,  that 
if  Lady  Jane  had  taken  her  pains  in  the  night- 
time, he  behoved  to  have  fought  for  another 
accoucheur,  though  he  did  not  pretend  to 
know  where  any  fuch  was  to  be  got.     He  had 
alfo  faid,  that  he  did  not  know  how  to  di- 
reft  his  letters  for  Pier  la  Marre  when  he  wrote    j 
to  him  from  Rheims ;  and  therefore  direded 
them  to  the  care  of  the  poftmafter.    He  alfo 

faid 
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faid,  that  on  his  return  to  Paris  to  fee  Sholto, 
he  went  to  the  Thoilleries.in  queft  of  Pier  la 
Marre-;  becaufe  ftill  he  did  not  know  where 
he  lodged*  The  pretence  for  La  Marre's  not 
telling  where, he  lodged  is  incredible.  .He 
6ys  it  was  bccaufe  he  had  come  to  pans  about 
a  thorny  afiair.  But  why  could  he  not  truil 
Sir  John  with-  the  place  where;  he  lodged,  fee- 
mg  Sir  Jolm  pretends  that  he  waj  intitaately 
acquainted  with  him  in  the  1 7  2 1  ?  Gould  he  not 
truft  him  as  well  as  the  pbft-o£ice  people  ?  Be- 
fides,  La  Marre  does  not, appear  to  have  kept 
himfelf  fecret  while  at  Paris  J  for.  Sir  John 
fays  he  walked  daily  in  the  Luxembourg  and 
Thuilleries,  and  aifo  appeared  in  the  coffee- 
houfes. 

Another  circumftance  is,  that,  aciiording 
to  Mrs  Hewit's  account,  Lady  Jane  had  no 
iick  nurfe.  Tibby  Walker  indeed  lays,  that 
Mrs  Hewit.  wrote  to  her,  there  w^s  a  lick 
nurie;  and  gives  this  as  a  reafpn  why  Ihe 
needed  not  be  fent  for  to  Paris,  One  df  Jthe 
two  muft  be  miilaken  in  this  particular. 

An oT H E R  very  fufpicious  drcumftance .  is 
this,  That  according  to  Mrs  Hewit,  La  Marrc 
never  came  to  fee  Lady  Jane  after  her  delivery 
except  once.  This  is  confirmed  t^y  Mieheirs 
people,  who  agree,  that  no  accoucheur  vifit^ 
.    Yy  '  c4 
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cd  her  while  in  their  houlje.  This  is  indeed 
very  extraordinary.  The  moll  eminent  and 
bcft  employed  accoucheurs  repeat  their  vifits 
to  ladies  after  having  delivered  them ;  and  it 
is  not  to  be  credited,  that  fuch  an  one  as  La 
Marre  would  have  taken  fo  little  care  of  La- 
dy Jane,  had  he  really  delivered  her.  This 
circumftancc  is^he  more  extraordinary,  that 
Pier  la  Marrc  is  faid  to  have  had  the  charge 
of  faholto ;  and  fuppofing  he  had  taken  no 
care  of  Lady  Jane  after  her  delivcryi  why 
did  he  not  come  to  tell  her  how  the  weak 
tender  child  Sfaolto  was  doing,  either  while 
ihe  refided  at  Paris  or  at  Dammartin  i 

With  reiped  to  the  place  of  delivery, 
when  Sir  John  was  preffed  by  Mrs  Napier  to 
give  an  account  of  it,  he  declined,  faying  he 
had  forgot  the  names  of  places  5  at  laft,  when 
hard  puihed  by  her,  he  condefcended  upon 
Micbell's  houfe  as  the  place  of  deliver)'. 
Mrs  Hewit,  about  the  fame  period,  writes  to 
thfe  Duke  of  Douglas,  that  Lady  Jane  was 
brought  to  bed  in  MichelFs.  Now,  though 
Mrs  Hewit  might  forget  French  names ;  yet, 
'how  came  (he  to  condefcend  upon  a  wrong 
place,  and  on  one  as  the  place  of  deEvcry 
where  it  did  not  happen,  and  with  which 
&e  might  be  well.acquainted»   having  fiaid 

more 
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nore  than  a  fortnight  there  ?  And  when  ex* 
amined  upon  bath  before  your  Lordfhips,  ihe 
faid,  that  when  places  were  mentioned  to  her 
ihe  might  remember  them.  If  fo,  how  came 
ihe  CO  fall  into  this  miftake  with  refped  to 
the  place  of  delivery  ?  And  after  it  appeared 
irom  the  inquiries  made  by  Sir  James  Stew* 
art,  in  coniequence  of  a  letter  from  Mrs  Na* 
pier,  that  Michell's  was  not  the  place  of  de* 
livery,  Le  Brun's  was  pitched  upon. 

Another  ftrongcircumftance  againfl  the 

defender  is,  That  both  Sir  John  and  Mr? 

Hcwit  fay,  that  neither  Lady  Jane  nor  Mrs 

Hewit  ftirred  abroad  while  they  were  at  Pa/* 

lis,  until  they  went  to  Dammartin ;  and  yet, 

we  have  the  moft  certain  proof,  that  tuey  went 

to«Verfaille8  about  the  26th  or  27th  July; 

Madame  IMainville,  who  went  alongft  with 

them,  fwears  to  this.    It  is  confirmed  by  the 

oaths  of  Madame  Mainville's  daughter,  Moa- 

iieur  and  Madame    MichelL   and  Monfieur 

Breval,   and  by  the    fervants    of  Madame 

Gonrey's  houfe,  to  whom  Madame  Blainville 

told  of  the  jaunt  long  before  the  commence* 

ment  of  this  a^on  ;  fo  that,  if  any  fad  can 

be  confidered  as  proved  by  the  teftimony  of 

'  witneffcs,  this  is  lo.  The  defender  has  brought 

iK)thing  to  contradiA  this,  but  a  certificate 

from 
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from  Madame  Gourey,  in  which-flic  writes, 
that  £be  does  not  believe  Madame  BlainviUc 
obtained  leave  from  her  to  poftpone  her  co- 
ming home  to  her  fervice  for  fomc  days. 
But  this  extrajudicial  declaration  cannot  con* 
tradid  the  direft  eyidence.  If  Lady  Jane 
was  really  delivered  of  twins  upon  the  i  oth 
July,  it  is  not  probable,  that  (he  could,  upon 
the  26th  or  27th  of  that  month,  take  a  jaunt 
of  pleafurc  to  a  place  twelve  mfles  difiant  from 
Paris,  walk  in  the  gardens  there,  and  return 
to  Paris  the  fame  day.  But  whattver  be  in 
this,  can  ^  believed,  that,  if  {he  Iiad  fe  much 
ftrength,  flie  would  not-have  gone  to  fee  her 
child  Sholto,  who  is  reprefented  then  to  have 
been  in  a  very  low,  and  w^ak  ftate,  jand  refi- 
ding  noar  to-  Psgris  ?  One  of  your  Lprdfhips 
yefterday  obfer^'!c4  that  perhaps  Lady  Jane 
did  go  to.  foe  him,  only  that  the  queftion  had 
not  been  aiked  at  Mrs  Hewk.  But  this  is  a 
miftake ;  for  fee  exptelsly  depones,  "  That, 
«  when  Lidy  Jane  and  the  deponent  were  at 
*«  the  village  near  Paris,  Sir  John  left  it,  and 
^  went  to  lee  thctboy  Sholto  (which,  however, 
«  Sir  John-himfl^it  denies);  but  that  Lady  Jane 
« .never  went  to  fee- him,  either  from  Paris,  nor 
••  From  this  village,  being  weak  "  Mi*s  He  wit's 
denying  the  j:aunt  to  Verfailles,  is  alfo  a  cir- 

cumftancc 
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cumftance  againft  the  defemder..  *  Want  of 
memory  will  not  excufe  Xhh;  for,  as  it  was. 
the  only  time  flie  ever  was  at  that. place,  ^lic 
behoved  to  remember  it. 

The  next  fufpicious  circumftance  is  the 
conduft  of  Lady  Jane,  Sir  Jbhn,  and  Mrs 
Hewit,  when  at  MichellV.  They  do  not  men-, 
tion  there,  that  they  had  been  at  Le  Brun's^ 
nor  do  they  ;mention  La  Marre,  or  that  Lady. 
Jane  had  been  brought  to  bed  of  twins  :  But 
%,  they  had  a  child  in  the  country,  of  which 
Lady  Jane  had  lately  been  delivered.  Why 
did  they  not  bring  the  child  along  with  thenot 
in  the  coach,  inftead  of  fending  him  to  the 
flurfe'shoufc  in  Paris,  which  they  fay  they 
did?  Why  fay,  that  he  was  fomewhcre  a- 
bout  St  GcrmainS,  if  he  was  in  Paris  ?  And 
it  is  obfervable,  that,  when  they  went  from 
iiichelFs  to  bring  the  child,  they  fet  out  in 
the  morning,  and  did  not  return  until  the  c- 
vening  of  that  day,  or  morning  of  next  day, 
that  it  might  Be  believed  they  had  gone  to 
the  country  for  him.  Madame  Favre,  the 
defender's  nurfe,  and  Mich  ell's  people,  all  a* 
gree,  that  the  child  which  they  brought 
home  appeared  older  than  ten  days. 

Another  extraordinary  circumftance  is. 
That  according  to  Sir  John  and  Mrs  Hewit's* 

account 
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account  of  the  matter,  Sholto  was  left  under 
the  care  of  La  M arre,  without  their  knowing 
to  what  place  he  was  fent,  or  the  name  of 
his  nurfe,  even  though  they  did  not  know 
where  La  Marre  himfelf  lodged ;  and  they  be- 
hoved to  find  out  La  Marre,  before  they 
could  find  the  child.  What  if  La  Marre  had 
died,  or  had  left  Paris,  where  he  only  was 
occafionally,  according  to  Sir  John's  account? 
By  what  means  would  they,  in  thefc  cafes, 
have  found  out  their  child  ? 

Another  remarkable  circumftance  is  this, 
That  no  body  ever  faw  Sholto  until  he  made 
his  appearance  at  Rheims,  altho'  Sir  John  had 
acquaintance  at  Paris,  and  there  was  one  Mr 
Johnfton  there,  a  coufin  of  Mrs  Hewit,  who 
lay  under  obligations  to  Sir  John  and  Lady 
Jane;  he  was  made  acquainted  by  a  letter  from 
Mrs  Hewit  of  Lady  Jane's  delivery,  after  they 
had  returned  to  Rheims,  and  yet  was  not  de- 
fired  to  fee  Sholto.  Is  it  credible,  that,  if  this 
child  had  then  been  in  the  neighbourhood  of 
Paris,  Mr  Johnfton  would  not  have  been  de- 
fired  to  fee  him,  and  to  write  how  he  was 
thriving,  and  what  care  his  nurfe  took  of 
him  ? 

Another  extraordinary  circumftance  is, 
That  Sir  John  does  not  remember  where  he 

lodged 
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lodged  wbcjQ  he  rfitumed  with  lodf  Jane  and 
Krs  Hcwit  to  Paris  iii  November  f  749t  in  or- 
der to  bring  Sholto  fipom  his  nurfe;  aird  thef 
fiay  three  days  at  Pahs  befoare  th^y  eitber  go 
to  the  villsige  to  lee  the  child,  or  order  him 
in  to  (hem.  Woold  a  foad  toother,  ivho  had 
not  ieei:i  hes*  weak  ch^d  from  the  poiipd  ef 
bis  birth,  hate  acted  in  thii^  maauer  ?  No  j  it 
is  incredible. 

TuiL  diftasiee  of  Cimey  ojr  bad  soemoriesy 
may  account  for  niiftaking  or  forgetting  fooae 
pamculairS)  but  cannot  acccEut);t  for  ib  many 
IS  have  be^n  Hik^ti  aotke  iDf;  ^fpeciaHy«s 
they  regarded  a/n  aSair  in  which  Sir  John  was 
io  much  intetijcfted:  When  quefiiencd  by 
Mrs  Ni^j)ktt',  the  difta^ce  of  tkne  was  not  4b 
great  1  had  not  the  honour  to  fit  among 
your  Loitdffaipfi  when  Sir  John  emitted  ihis  de* 
claratiorn,  but  I  have  heard,  (and  am  perfua- 
ded  from  your  Lordihi^juftice)  that  he  was 
cxammed  by  your  Lordfliips  with  great  deli- 
beration; that  he  peruied  his  deelaration  from 
time  to  time,  and  C0nre6bed  feme  tilings  in  it: 
And  the  letters  which  he  wr/^te  to  Mr  Mailie- 
fer  and  JVJr  CKnton,  immediately  aftrr  his 
examination,  Ihew,  that  he  was  abundamtly 
allert  and  attentive  to  what  he  was  doing. 
Mrs  Hcwit,  when  examined,  did  not  pretend 

to 
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to  have  a  bad  memory^  only  that  fiie  could 
•not  remember  French  names.  On  the  con- 
trary, when  called  upon  ia  March  1765,  in  or- 
•der  tobe  re-examined,  fhe  fays,  "^That  flie  is 
^<in  fuch  a  fituation  fhe  cannot  teU  what  is 
^  right  or  wrong  at  prefent ;  that  it  is  bard 
**^thefc  queftions  had  not  been  alked  two 
'^months  ago,  when  flie  could*  have  given 
**  anfwers.'' 

Ak OTHER  ftrcyng" circumftancc  againft  the 
defender  is,  That  altho'  Sir  John  and  Ladf 
Jane. were  early  informed  when  abroad,  by  a 
,  letter  from  Mr  Colvill,  of   the  fufpicions  en- 
tertained in  Scodand^  concerning  the  truth  of 
the  defender's  birth ;  yet  they  took  no  care  to 
remove  thefe  fufpicions,  by  procuring  pr-^per 
attefliations  of  it  They  were  again  informed  of 
thefe  fufpicions  upon  their' arrival  in  England 
.about the  end  of  the  year  1749;  and  yet  thcyi 
took  no  proper  methods  for  clearing  the  truth, 
by  procuring  affidavits  fiom  La  Marre  and  Lc 
Brun. .  This  circumftance  is  the  flrongcr,  that 
they  did  not  altogether  difregard  thefe  fufpi- 
cions, but  fent  to  Aix-la-Chappelle  for  decla- 
rations with  refpeft  to  the  appearance  of  preg- 
nancy;  and  yet  they  did  not  do  what  wouW 
ha^ve  been  much  more  effechial :  They  did  not 
attempt  to  ^et  any  atteflations  fromLaMairc. 

lc 
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LeBran»  or  others  prefent  at  the  delivery, 
of  the  truth  of  it,  though  thefe  might  eafi- 
ly  have  been  obtained  in  the  1750,  if  Lady 
Jane  hid  truly  been  delivered  of  twins.  . 

It  has  been  allcdged,  that  Lady  Jane  would 
not  apply  for  fucH  atteftations,  becaufe  flie 
took  it  amifs  that  h^r  honour  fliould  be  called 
in  queftion ;  and  {he  was  advifed  by  the  Lord 
Advocate,  that  fuch  atteftations  were  not  ne- 
ceiTary,  as  thofe  who  objefted  to  the  truth  of 
the  birth  behoved  to  prove  their  objections. 
Bat,    ly?.    Nobody    of  common    prudence 
would,    on    a    ptetence    of    hoiiour,    havft 
negltcled  a  thing  fo  much  for   the  advan- 
tage of   their    children,      idly^    It    appears 
ihe  did  apply  for  atteftations,  though  not  to 
the  proper  perfons.     idly^   She  did  not  get 
the  advice  from  the  Ldrd  Advocate  till  1 752 ; 
fo  that  could  not  regulate  her  conduct  in 
1750;  and  it  is  not  probable,  that  ever  the 
Lord  Advocate  gave  fuch  an  advice :  He  was 
a  man  of  more  underfianding :  Befides,  the 
matter  might  have  been  made  eafy,  without 
fending  to  Paris   for   atteftations  from  La 
MaiTc,if  Sir  John  had  kept  fome  of  the  many 
letters  which,  he  fays,  he  received  from  him . 
when  at  Rheims,    and  which   certainly  he 
would  have  done,  had  he  received  any  fuch ; 
Z  z  efpecially. 
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efpecially,  when  it  is  cotiiidered  that  he  was 
made  acquainted,  when  at  Rhcinis,with  the  fu- 
fpicions  then  entertained  in  Scotland  againft 
the  truth  of  the  birth.  Many  letters,  of  much 
lels  importance,  have  been  prefervedby  Lady 
Jane  and  Sir  John  ;  add  to  this,  that  in  place 
of  getting-  an  attefiation  from  La  Marre,  or 
producing  real  letters  from  him,  four  forged 
letters  as  from  him  are   produced.      Truth 
does  not  ftand  in  need  of  fuqh  fupports,  and 
one  who  will  be  guilty  of  forging   letters, 
may  alfo  be  fuppofed.  capable  of  forging  chil- 
^drep ;  at  leaft,  as  none  will  commit  a  crime, 
unlefs  he  has  fome  reafon  for  £0  doing.  Sir 
John  woiild  not  hav^  forged  letters^   if  real 
ones  could  have  been  procured.    If  it  ihall 
be  faid,   that  Sir  John  could  not  get  letters 
nor  atteftations  from  La  Marre  in   1750  or 
1752,  becaufe  La  Marre  was  then  in  Italy  for 
his  health,  it  muft  then  be  admitted,  that 
Louis    Pierre    Delamarre,    whom    the    de- 
fender has  now  pitched  upon  as  the  accou- 
cheur, was  really  not  fo  j  for  it  is  proved,  that 
he  never  went  to  Italy,  but  refided  at  Paris 
till  his  death,  and  that  he  was  alive  in  the  1752. 
It  has  been  faid,  that  the  letters  in  procefs 
are  not  forp:ed,   but  copies  from  originals : 
But  Sir  John  fays,   that  fome  of  them  arc 

originals, 
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originals,  and  fixme  of  them  only  copies;  and 
that  he  fat  befide  Mr  Clinton  while  he  copied 
them,  that  he  might  make  them  as  like  to 
the  originals  as  poffible ;  for  which  purpofe 
they  were  written  upon  French  paper,  folded 
and  fealed:  Alfo,  if  the  letter  in  the  1752 
be  either  an  original  or  a  tnae  copy  from 
one,  Louis  Pierre  Delamarre  did  not  deliver 
Lady  Jaut ;  for  the  writer  of  that  letter  fays 
he  bad.  been  Italy. 

Anothex  circumftance  againftthe  defend*, 
er  %  that  neither  Madame:  k.Borun  nor  the 
place  in  Paris  where  ihe  Uveid  can  now  bo 
difcovered.  The  latenefs  of  bringing  thi» 
adion  may  be  fome/excufe  for.  this ;  but  it 
is  certainly  a  circumftance  againft  him,  that, 
from  the  books  of  police,  there  appears  to 
have  been  no  perfon  of  that  name  who  kept 
fnmiihed  lodgings  at  Paris  in  1 748L  As  to 
the  fuppofition  of  her  being  a  guardc-malade, 
that  is  not  confiftent  with  her  having  dif- 
ferent lodgers  in  her  houfe,  which  Sir  John 
and  Mrs  Hcwit  fay  Ihe  had;,  nor  is  it  pro- 
hablc,  that  Lady  Jane  would  have  put  up  inu 
the  houfe  of  a  guarde*malade  former  in-lying. 
To  render  this  probable,  it  has  been  faid^  that 
fce  might  do  fo  for  cheapnefs  :  But  though 
it  is  true,  that  Sir  John  yr^s  often  ftraitencd 

for 
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for  money  j  yet  this  did  not  arife  £rom  hi^ 
not  receiving  money»  but  from  hi?  not  be- 
ing an  oeconomift.  Lady  Jane,  at  that  time, 
enjoyed  her  penfion  of  L.  300  per  annum  from 
her  brother  j  and  Sir  John  alfp  occallonally 
received  money  from  other  people.  It  is  in 
proof,  that,  on  his  arrival  at  Paris  at  this 
time,  he  received  about  2  poo  livres.  When 
he  was  poffeffed  of  this  money,  he  furely 
would  not,  in  order  to  favc  it,  pbce  Lady 
Jane  in  an  improper  houfe.  He  treated  Mon- 
fieur  Guenet  in  the  journey  from  Aix-la- 
Chappelle  to  Rheims ;  and  when  he  was  i<^ 
opeii-handed,  he  would  not  omit  taking  pro- 
per care  of  Lady  Jane,  when  he  l^ad  money 
to  enable  him  to  dp  it. 

I  do  not  think  it  cpnclufive  againfl  the  de- 
fender, that  Pier  la  Marre  cannot  now  be 
found.  He  may  have  left  Paris  or  died  be- 
twixt the  time  of  Lady  Jane's  delivery  and  the 
taking  pf  the  proof.  This  is  the  fair  argument 
for  the  defender.  He  is  not  bound  to  pro- 
duce him ;  but  I  thitik  the  defender  can  draw 
no  afiiftance  to  his  caufe  from  the  difcovery 
of  a  Louis  Pierre  Delamarre ;  for  this  man 
can  by  no  means  anfwer  the  defcription 
which  Sir  John  gives  of  the  Pier  la  Marrc  who 
jiclivercd  Lady  Jane.    The  La  Marrc  whom 

he 
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he  defcjibes  was  a  Walloon.  I  am  not  fo  well 
acquaintecl  with  the  geography  of  that  couu- 
try,  as  to  fay  how  far  one  born  in  Montrcuil 
may  be  confidered  as  a  Walloon ;  but  fnrely 
the  other  drcumftances  do  not  agree.  The  L^ 
Marre  defqibed  by  Sir  John  was  about  60 
years  of  age  in  the  J748  :  The  other  La  Marre 
was  then  but?  37.  The  one  wa§  a  furgeon  to 
a  regiment  with  wjiona  Sir  John  wa3  malde 
acquainted  through  the  means  Of  Golonel 
Fontaine  when  at  Leige  in  172 1 ;  and  he  was 
then  intimate  with  him.  The  other  never 
was  a  furgeon  to  a  regiment,  and  in  1 72 1  was 
only  a  boy  of  ten  years  of  age.  Sir  John's 
Pier  la  Marre  was  only  occafionally  at  Paris 
upon  an  affaire  epineufe\  the  other  had  his 
conftant  refidencc  thcr^.  The  one  afterwards 
went  to  Italy  for  his  health ;  the  other  never 
went  there.  .  Sir  John's  bad  memory  will  not 
account  for  thefe  difcrepancies :  A  bad  mev 
mory  might  make  him  forget  facte,  but  could 
never  make  h^m  invent  them. 

That  this  J^ouis  Pierre  Delamarre  deliver- 
ed a  foreign  Lady  at  Paris,  is  proved  by  fe^ 
yeral  witneffes  j  bu):  it  appears  from  the  proof, 
that  Lady  Jane  was  not  this  foreign  lady^ 
becaufe  the  delivery  happened  previous  to  the 
year  1 749.    Mr  Menagq-,  who  endeavours  to 

apply 
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ipply  this  delivery  to  Lady  Jane,  admits,  that 
La  Marre  toM '  him    of  the  delivery  in  the 
Chambre  de  guardc  of  the  Hotel  Dieu,  in  pre- 
icnce  of  Monfieur  Melet  and  Monfietir  Gfles. 
Thefe  two  witneffes  agree  with  Menager  in 
this;  and  add,  that  it  was  when  La  Marre  re- 
fided  in  the  Hotel  Dieu,  as  a  furgeon  there ; 
and  itjis  in  proof,  that  he  left  the  Hotel  in 
December  174^..    The  evidence  of  Monfieur 
Giles  has  indeed  been  dbje£^ed  to;   but  no 
objedion  is  offered  againft  the  evidence  of 
Monfieur  Melet ;  and  there  are  feveral  things 
in  Menager's  oath  which  (hew,  that  he  can- 
not be  credited.    Thus  he  fay*,  that  La  Marre 
taught  midwifery,   arid  pradifed  under  Mon- 
fieur Menjon.    This  is  difproved  by  Menjon's 
oath.    Monfieur  Menager  feys,  that  La  Marre 
figned'bis  name  P.  and  Pier  la  Marre;  the' 
it  is  not  cuftonpiary  for  French  people  to  fign 
by  their  Chriflian  names ;  and  it  is  proved^ 
by  La  Marre's  brothers^  and  by  the  prcKhiftion 
of  writings  fubfcribed  by  him,  that  he  on- 
ly   figned  Ddlamarre,      It    is   evident,    that 
Menager  has  fwom  to  the  fubfcription  as  a- 
bove,  in  order  to  fupport  the  forged  letters, 
which  arc  fo  figned.    Monfieur  Menager  fays, 
that  he  himfelf  was  recconmended    to  the 
Comte  d'  Argenfon^  as  his  furgeon  by  Mr 

Bagieu. 
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BagietL  Bagieu  fwears,  he  nev^  recommeo^ 
ded  any  fuch  perfon.  It  ia  alfo  remarkably, 
that  although  Menager  fays,  that  La  Marrc 
told  him  the  foreign  lady  was  ^delivered  in 
Madame  le  Brun's  houfej  and  that  La  Marr 
defired  he  might  be  ready  to  affift  him  at  the 
delivery,  if  neccffary ;  yet  he  did  not  tell  him 
ia  what  place  of  Paris  Lc  Brun's  houfe  lyas  in 
1748;  nor  did  he  ever  know  it,  though  La 
Marrc  applied  to  him  for  his  afiiftance.  The 
reafon  of  this  is  obvious.  Menager  durft  not 
mention  the  place,  becaufe  thereby  the  falfe- 
hood  might  have  been  detected ;  and  though 
Menager  fays,  that  he  knows,  there  was  a  con- 
ncdion  betwixt  Pier  la  Marre  and  a  Madame 
lc  Bran ;  yet  La  Marrc^s  brothers  fwear,  that 
they  knew  of  ©one  fuch;  and  Sir  John  has 
laid  that  he  thinks  he  was  recommended  to 
Lc  Brun's  houfe  by  Monfieur  Godefroy. 

If  it  isdifproved,  that  this  Louis  Pierre  Dc- 
lamarre  delivered  Lady  Jane,  then  the  ftory 
of  Madame  Garnier's  haiving  nurfed  Sholto 
mull  fail  to  the  ground;  for  it  was  tl^is  Louis 
Pierre  Delamarre  who  gave  the  child  to  her 
to  be  nurfed ;  and,  independent  .of  that,  I 
think  it  is  clear,  that  Sholto  was  not  the 
child  nurfed  by  Gamier :  For,  ^fr/?.  Sir  John 
fays,  that  Sholto  was  fcnt  to  be  nurfed  at 
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a  village  two  or  three  leagues  from  Paris  on 
the  road  to  Amiens.     Gamier  lived  at  the 
Hauteborne  within  one  eighth  of  a  league  of 
Paris,  on  the  road  to  Menilmontain,    Sholto's 
nurfe  was  a  farmer's  wife,  Garnier  a  quar- 
rier's.    Sir  John  and  Mrs  Hewit  agree,  that 
Sholto's  nurfe  came  for  him  ;  but  the  child 
was  4>rought  to  Madame  Garnier.  '  Mrs  Hewit 
writes  to   the  maids,   that  fhe  got  Sholto's 
nurfe,  and  that  fhe  was  preffed  to  go  tollheims 
with  him.     Garnier  fay^,  fhe  was  befpoke  by 
La  Marre,  and  never  defired  to  leave  her  own 
houfe.    Garnier  never  heard  the  name  of  the 
child,   or   to    whom   he   belonged;   he  has 
therefore  been  a  concealed  one.      This  was 
not  Sholto's  cafe ;  La  Marre  told  Garnier,  that 
the  child  flie  was  nurfing  would  one  day  be 
the  richeft  in  his  kingdom.    This  could  not 
be  Sholto  ;  for  his  elder  brother  behoved  to 
be  richer  than  he. 

But,  chiefly,  the  time  of  the  year  when 
nurfe  Garnier  got  the  child  does  not  agree 
with  the  time  of  Sholto's  birth :  For  Garnier 
fays,  her  fon  perome  was  then  fix  months,  or 
fix  months  and  a  half  old,  and  he  was  bom 
on  the  2cth  of  March;  flie  therefore  received 
the  child  which  fhe  nurfed  in  September, 
which  agrees  better  to  his  coming  with  torch- 
light about  eight  or  nine   of  the  clock  at 

nightt 
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night  thxn  the  bringing  a  child  in  that  man- 
ner in  the  month  of  July.  This  child  ftaid  a*. 
t)out  1 8  months  with  Garnier,  and  was  taken 
away  towards  the  fpring :  Sholto  ftaid  only 
i6  months  with  his  nui'fe,  and. was  taken  a- 
way  from  her  in  November. 

I  only  take  notice  of  thefe  things,  to  fliew 
that  the  defender  receives  no  aid  from  'find- 
ing a  Pierre'  la  Marre,  and  nurfe  Gamier; 
But  they  are  not  conclufivc  againft  him,  as 
it  is  eactremely  poffible  that  thp  Pier  la 
Marre  who  delivered  Lady  Jane^  (if  fee 
had  even  brought  foEth'  childarcn),  and  that 
Sholto's  hurfe  might  not.  be  found  at  fuch  a 
diftance  of  time,  and  the  defender  is  not 
bound  to  produx:e  them;  I  do  not,  therefore, 
reft  my  opinion  againft  him  on  thefe  things, 
but  upon  what  I  formerly  ftated,  viz,  The 
contradictory  and  incredible  accounts  givea 
by  Sir  John  and  Mrs  Hewit  ^lonc^xning  the 
birth,  concerning  the  man-midwife,  thp  pla* 
ring  of  Sholto  they  did  not  know  where,  no 
body  ever  feeing  him  till  he  made  his  ap- 
pearance at  Kheims ;  their  getting  no  at- 
teftations  from  Paris  concerning  the  delivery; 
producing  no  real  letters  frpm  Pier  la  Marre, 
but  produciaig  forged  letters  in  place  thereof; 
i^nd  other  cirpuQifta^ce^  which  I  h^ve  already 
A  4  ^  taken 
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taken  notice  of,  and  will  not  repeat;  and 
upon  what  I  have  ftill  further  to  obferve. 

Against  thefe  prop/Es  2»n4  circ^mftiQce^ 
which  I  have  already  taken  notice  of,  the  obr 
jeiftians  founded  on  the  Touraelle  pirocefa  and 
the  monitoire,  dp .  not  flrikc:;  ^d  nolswitk- 
ftanding  of  thefe  objeclioiis,  I  cannot  altoge- 
ther lay  out  of  my  view,  the  proofa  brought 
by  the  purfuers,  which  I  am  now  to  meotioiL 

There  is,  in  the  ^r/i  place,  tha  proof  of 
Sir  John  and  Lady  Jane's  refidiag  at  Gode* 
froy*s  from  the  4th  to  the  14th  of  July;  iu 
which  cafe  ihe  could  not  be  delivered  in  Le 
Brunts  on  the  1  oth  of'  that  month.  This  ret 
dtnce  is  exprel^ly  depofed  to  by  Monfieur 
Godefroy  and  his  wife :  That  his  niiomory  is 
good,  appears  from  his  req^embenQg  the  leti 
ter  whereby  Monfieur  Maillefer  recominended 
Sir  John  to  him,  before  that  letter  was  found  \ 
and  he  does  not  fwear  altogether  torn  me- 
mory, becaufe  he  bad  biabpoks  toalfift  hia. 
it  is  true,  that  the  name  15  Wank  in  the  title 
ot  the  accompt  which  he  aftribes  to  Sir  JohH 
and  his  company  ;  but  he  was  affifted  to  £11 
up  this  blank  by  the  entry  of  Sir  Jolia  i»  his 
htmiehold-book  on  the  8tb  of  Aviguft  t4at 
year,  where  Sir  John  is  expr<jftly  mention- 
ed; and  Mr  Gpdefiroy  fwears,  that  bothac 

compts 


coxnpts  relate  to  the  £yme  perfoa:  He  was 
alfo  affifted  by  t&e  Ihvre  (P  infffeileur,  where  Sir 
John  is  entered  by  name.  The  Accuracy  of 
the  honiehold-bdok  h  dlablifted  by  the  in- 
quhy  ^idi  has  been  made  into  it  for  the 
Tpace  of  three  years  :  It  is  admitted,  that  Sir 
Johtt  iifid  l^s  coftipany  entered  to  that  houfe 
on  the  4th  df  July,  atid  (laid  th^re  for  fome 
days ;  ind,  if  this  iccompt  does  not  apply  to 
them,  there  is  no  othfer  in  it  that  can.  It  agrees 
as  to  tht  number  of  three  perfotis,  and  their 
paying  their  bill  on  the  8th  of  July,  and  en- 
tering again  on  the  9th  at  night :  And  it  is 
a  proof  of  the  goodneft  of  Mr  Godefroy's  me- 
mory, that  he  even  remembers  the  room  in 
which  they  lodged ;  and  I  do  not  fee  it  pre- 
tended, diat  he  was  miftaken  in  this  particu- 
lar :  His  evidence  is  the  ihote  to  be  depended 
open,  that  Mr  Godefroy  infifted  confidently, 
that  Sir  John  and  his  company  refided  at  his 
houfe  dut^g  the  above  period,  at  a  time  when 
the  pbrfuers  agent  did  not  believe  he  had 
ftaid  thete)  but  itififted  that  he  and  his  com- 
patay  had  refided  in  Michell's  houfe  from  the 
8th  of  July. 

A  great  outcry  has  been  made  againd  the 
Tournelle  proc^fs;  and  it  has  been  infilled, 
that  die  witneifes  who  have  been  examined 

before 
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before  that  court  cannot  be  credited^  For 
my  own  part,  I  condemn  that  procefs;  I  think 
it  was  improper  to  call  a  Britiih  fubjed  before 
a  court  in  France,  to  which  he  was  not  a- 
menable.  But  I  cannot  fee  how  that  proceis 
could  be  fo  hurtful  to  the  defender,  as  is  pre- 
tended It  has  been  faid,  that  the  witnfef- 
fes  were  tied  down,  not  to  depart  from  the 
evidence  which  they  had  given  before  that 
court.  But  why  is  it  to  be  imagined,  that 
they  fworefalfely  at  firft?  It  often  happens, 
that  witneffes  are  examined  in  this  country 
upon  tlie  feme  facte  before  diflfercnt  courts. 
As  firft  before  the  Judiciary  or  commiflary- 
courts  J  and  afterwards  before  the  Court  of 
Seffion.  But  was  it  ever  pretended,  that  they 
could  not  be  received  as  witneffes,  or  credit- 
ed, becaufe  they  had  formerly  been  exami- 
ned before  another  court  ?  Surely,  no:  The 
witneffes  examined  before  the  ToUrnelle  have 
been  compared  to  flaves  fwearing  under  their 
matter's  lafli.  But  the  comparifon  furely  was 
highly  improper.  For  the  psurli^ment  of  Pa- 
ris has  long  been  confidered  as  a  reputable 
court.  The  members  of  it  have  often  ftood 
up  for  the  liberty  of  the  fubjed,  fo  far  as  the 
conftitution  of  that  couptry  wouid  allow; 
and  whtitever  may  be  the  cafe  with  refped 

i9 
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to  ftate-trials,  I  never  heard,  that,  in  private 
caufes,  the  parliament  a£ted  partially,  or  un- 
juftly,  even  betwixt  the  fubjecls  of  that  coun- 
try. What  then  could  induce  that  court  to 
deviate  from  the  paths  of  juftice  in  a  foreign 
caufe,  in  the  event  of  which  no  French- 
man had  any  concern  ? 

The  method  of  examination  before  that 
court  has  been  objeAed  to,  as  the  flaintes  are 
read  over  to  the  witnefles,  before  their  giving 
evidence,  and  beckufe  they  are  examined  with- 
out the  prefence  of  the  parties.     But  this  ob- 
jection does  not  much  move  me."  In  trials  be- 
fore the  Jufticiary-court  in  this  country,  wit- 
nefles  have  accefs  to  fee  the  printed  indidments 
before  they  are  examined;  and  the  method  of 
examining  witnefles  differs  in  different  coun- 
tries.    Here  it  is  thought  proper,  that  parties 
ihould  be  prefent^  and    have  accefs  to  put 
queftibns,  and  crofs  queftions  to  the  witnef- 
fes.    Abroad,  in  other  placed,  as  well  as  in 
France,  it   is   thought  more  expedient  for 
bringing  out  the  truth,  that  none  be  prefcnt, 
except  the  judge,  the  witnefs,  and  the  clerk. 
Truth  may  be  come  at  both  the  one  way  and 

the  other. 

That  all  the  witneffes  did  not  think  them- 
selves tied  down  ftricUy  to  adhere  to  what 

they 
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they  had  dep^fed  befoi-e  theTdumdk,  appeart 
from  the  cvide*toe  of  Madame  Oodefroy-  For, 
when  flie  was  examined  before  that  court,  fhe 
did  hot  Irfeiheniber  Sir  John  StefW^rt.  But,  when 
afterW^Uds  etaimiiied  twfow  ydw  Lofdlhips 
commiflioners,  iihe  cattic  to  necolleft  his  ha- 
ving (laid  in  her  houfe,  to  which  &e  Was  pro- 
bably  led  by  penifing  the  houfliold-books. 

As  for  tire  purfuers.not  believing  £ot  fome 
time,  that  Sir  John  and  his  cotnpany  rcfided 
in  Godefroy's  from  the  4th  to  the  14th  July; 
it  is  of  no  moment;  they  were  naturally  led 
to  this,  by  Sir  John's  having  faid  to  Mrs  Na* 
pier)   that  Lady  Jane  was  delivered  in  Mi- 
chell's  houfeon  the  idth  of  that  month;  and 
by  thdr  finding  an  entry  in  MicheiPs   Ihrr 
iP  infpeSkur^  bearing,  that  Sir  John  was  there 
on  the  8th  of  that  month.     But  it  is  now  e- 
vident,  that  this  was  an  error  ia  writing  the 
figure,  which  ought  to  have  been  the  i8th. 
This   tends  to    confirm  the  evidence  given 
by  Godefroy,  rather   than  to  weaken  it,  as 
it  (hews,  that  he  had  not  been  practifed  up' 
on  by  thepurfuers. 

As  tp  the  Monitoirc,  I  condemn  the  ftyle  of 
it.  It  defcribes  perfons  and  dates  too  parti- 
cularly ;  but  it  does  not  ftrike  agaiiiift  that  part 
#f  the  evidence  which  I  have  jufl  now  mca- 

tioned; 
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tioBcd  i  and,  if  the  puri^ers  have  an^^e;  o^t, 
tkat  5ir  John  aud  L^dy  Jan?  remj^qed  iii 
Godcfiroy's  from  the  4th  %9  t;he  14th  of  Jijijr, 
it  is  dcciiiv^  of,  the  cjavUif. 

But  the  pyxfuqcs  p^^Qpf  Tecoive*  a^  ad4ir 
tional  weight  fifQip  ^gnjCi^eri^  wi^^it  U  ^1^ 
CTid^Q<;e  con^rning^the  enkycmchts  of  Mi- 
gnou's  child  in  July  1748,  and  Sanry's  chil4 
in  NoveinbcJf  1749,  T^^t  two  ^JjkiWrei^  were 
takcq  away  2^  thefe  periods,  cannot  b^  doubt- 
ei  If  the  evidence  of  tajting  ^way  ftjigqqn'? 
child  rcfte4  entirely  upoi^  the  teftimonies  of 
Madanjc  Migojap  VHi  her  huiband,^  I  wPUld  hy 
ao  ftr^fa  upon  it;  i/?,  bec^ufe  Ihe  hath  fwPja 
falfely  with  reject  tp  hepr  ijfsiijg  |:he  memo^ 
ri^j  and,  ^4/yj  Vewufe  pf  the  iniproper  fti^e  of 
the  Monitoire :  ?Mt  the  evicience  does  not 
reft  upon  their  teftinioi^ies ;  The  thing  ijs 
praved  by  a  gre^t  nurn,ber  of  witneffes,  ami 
is  Arcngthened  by  thi§,  that,,  about  ^he  (anqie 
time,  propofa]l3  wejre  made  fpr  a  child  from 
Madame  Ch^r^a}  but  the  chi^d  npt  accepted 
pfi  becayfe  it  was  tPQ  old :  The  coincidence 
of  the  tinae  whe^jx  Mi^qop'^,  child  was  takei^ 
2way,  with  ^e  time  whc^.  the  child  faid  t<? 
be  Lady  Jlne's  toiadc  his  appearance  at  Mi- 
AelVs,  is  remarkable ;  aod  the  time  of  the 
fetevep§i»$  ijf-  |di^uoij'§  <;hUd  is  diftinftly 

aicertained 
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afcertained  by  the  time  of  keeping  the  fcaft 
of  St  Clare  that  year,  and  the  day  of  the 
week  on  which  the  workmen  at  the  glafs-| 
manufactory  gave  up  their  work.  It  is  alfo 
remarkable,  that  two  children  were  at  that 
time  wanted  by  the  perfons  who  took  Mig- 
non's  child,  and  that  thefe  perfons  were  fo* 
reigners. 

The  enlevement  of  Sanry's  child  was  dif- 
covered  before  publifliing  the  Monitoirc,  and 
is  proved  by  written  as  well  as  by  parole  evi- 
dence, to  nvity  the  entry  in  the  police-book. 
It  is  true,   this  entry  bears  date  in  January 
1750.    But  this  is  of  no  weight;  for  the  en- 
levement happened  fome  time  before  that; 
and  the  entry  mentions,  that  the  child  was 
taken  away  by  Duveri^es;    and   it  appears 
from  the  police-books,  that  he  lodged  in  the 
Croix  diJFer  2  ift  November  1 749,  which  anfwers 
to  the  time  when  Sir  John  and  Lady  Jane 
were  at  Paris  that  year ;  and  it  is  proved  by 
witnefles,  that  Duvernes  only  ftaid  a  few  days 
at  the  inn.     It  is  alfo  proved,  that  the  child 
was  a  f^ir  one ;  and  that  he  was  taken  away 
by  a  gentleman  and  two  ladies,  who  were  fo« 
reigriers. 

The  proof  of  thefe  two  enlevements  have 
great  weight  in  this  caufe,  when  the  eircum- 

ftanceg 
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fbnces  of  each  are  confidered  :  The  firft  hap- 
pens in  July  1748,  the  other  in  November 
1749.  The  only  two  periods  in  which  Sir 
John  and  Lady  Jane  were  at  Paris  together  : 
The  firft  is  of  a  new  born  child,  the  other  of 
one  eighteen  months  old,  by  a  gentleman  and 
lady  who  pretended  that  they  wanted  to  be- 
llow charity  by  bringing  up  a  poor  child; 
and  yet  fearched  till  they  found  a  boy  about 
that  age ;  and  there  are  no  other  inftances  of 
fnlevements  of  children  in  Paris  in  the  me- 
mory of  any  of  the  witnefles  who  have  been 
examined;  for  though  it  is  in  proof,  that 
about  twenty-two  years  ago,  a  lady  endea- 
voured to  get  a  child,  yet  her  attempts  proved 
fruidcfs  ;  and  the  other  applications  proved 
to  have  been  made  to  midwives  for  children 
were  by  furgeons,  who  wanted  dead  ones  to 
make  experiments  on^ 

These  things,  therefore,  added  to  the  ac- 
counts given  by  Lady  Jane,  Sir  John,  and 
Mrs  Hewit,  concerning  the  birth  and  the 
children,  which  are  contradictory  to  each 
other,  incredible  in  themfelves,  and  difpro- 
ved  in  fundry  particulars  by  many  witnefles, 
convince  rae  that  the  reafons  of  reduction 
arc  proved. 

Bbb  Ix 
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It  has  been  objefted,  that  if  Lady  Jane 
and  Sir  John  had  had  a  mind  to  fteal  a  child, 
in  order  to  impofe  upon  the  world,  they 
would  not  have  taken  a  puny  one.  I  am  of 
the  fame  opinion ;  but  it  does  not  appear, 
that  Saury's  child  was  of  this  fort :  But  as 
they  had  not  found  two  children  in  July 
1748,  it  was  neceflary  to  give  out  that  one 
of  the  twins  was  weakly,  in  order  that  they 
might  have  an  excufe  for  leaving  him  be- 
hind when  they  went  to  Rheims. 

The  death-bed  declarations  of  Lady  Jane 
and  Sir  John  have  been  much  infilled  upon : 
But  I  do  not  fee  that  Lady  Jane  made  any 
fuch.  Shc^  indeed,  did  not  confcfs  when  on 
death-bed  ;  but  continued  to  fliew  great  ten- 
dernefs  and  afFeftion  for  the  defender  at  that 
time.  This  is  proved  by  Doctor  Eccles  and 
others  ;  but  I  fee  no  e\ddence  of  any  folemn 
declaration  made  by  her ;  and  when  Mrs 
Greig  preffes  her  upon  that  occafion,  fhe  an- 
fwers  in  point  of  law.  That  if  any  body 
doul)ted  the  birth  of  the  defender,  they  be- 
hoved to  difprove  it 

It  is  true,  Sir  John  did  emit  a  death-bed 
declaration  in  f  ivour  of  the  defender.  I  am 
defirous  to  give  great  weight  to  what  one 
fays  when  on  the  brink  of  the  grave.     It  is 

an 
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an  awful  period:  But,'  alas!  experience 
fliews  us,  that  people  do  not  always  attend 
properly  to  it,  and  venture,  eveh  when  in 
that  fituation,  to  afferc  and  declare  things  not 
confiftcnt  with  truth :  I  cannot  therefore  con- 
fider  Sir  John's,  declaration  as  fufficicnt  for 
overturning  the  great  weight  of  evidence 
which  the  piu-fuers  have  adduced  in  this 
caufe. 

It  gives  me  great  uneafinefs  that  I  have 
been  obliged  to  deliver  the  opinion  which  I 
have  now  given :  But  it  would  give  me 
greater  uneafinefs  to  deliver,  as  my  opinion^ 
any  thing  contrary  to  the  real  fentiments  of 
my  heart.  I  feel  for  the  defender  j  he  is  in- 
nocent; much  do  I  feel  for  him  :  But,  in  a 
queftion  of  property,  I  muft  give  my  opinion 
according  to  the  evidence  before  me.  I  have 
no  latitude ;  I  cannot  turn  either  to  the  right 
or  to  the  left,  without  doing  injuftice ;  and 
as  I  think  it  is  proved,  that  the  defender  is 
not  the  fon  of  Lady  Jane  Douglas,  I  cannot 
give  my  voice  for  continuing  him  in  the 
poffeffion  of  the  eftate  of  Douglas,  by  affoil- 
zieing  him  from  the  reafons  of  reduftion. 

LORD 
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FR  O  M  the  whole  circumftanccs  of  this 
proof,  I  am  at  length  unwDlingly  in- 
duced to  form  this  conclufion,  that  there  is 
not  fufficient  moral  evidence  of  thedefender'^ 
being  the  fon  of  Lady  Jane  Douglas.  Wc 
are  not  placed  inr  a  world  of  demonftration ; 
we  muft  determine  according  to  the  probabi- 
lities of  mora^  evidence ;  and  they,  I  truft, 
are  not  fo  fallacious  as  they  have  been  repre- 
fented. 

In  a  caufe  of  this  nature,  the  charader  of 
ithe  parties  concerned  muft  have  confiderable 
weight ;  and  if  I  could  perfuadc  myfelf  that 
the  charafter  of  Lady  Jane  Douglas  was  alto- 
gether fuch  as  many  of  the  witneffcs  fup- 
pofe  it  to  have  been,  it  would  have  much  in- 
fluence in  fevour  of  the  defender. 

But,  I  am  forry  to  fay  it,  there  is  evidence 
in  court,  that  Lady  Jane's  real  character  A^-as 
diflerent  from  what  it  is  fuppofed  to  have 
been  ;  there  is  evidence  that  flie  could  affume 
appearances  at  pleafure,  and  that  Uie  had  not 
th;it  facred  regard  to  truth  which  Ihe  ought 
to  have  had. 

Thus, 
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Thus,  according  to  Madame  Negrette, 
"  She  fpoke  ill  of  no  body ;"  yet,  in  a  letter 
to  Mrs  Carfe,  ihe  pours  out  abufe  on  her  own 
near  relations,  for  having  reported  what  flic 
knew  to  be  true,  her  marriage  with  Sir  John 
Stewart. 

Sir  Willia>i  Stewart  fwears,  "  That 
"  fhe  was  particularly  attached  to  the  Prelby- 
"  terian  religion,  and  very  ftrift  in  the  ob- 
«  fervance  of  it''  Abbe  Hibert  fwears,  "  That 
*'  flie  feemed  greatly  to  relifli  the  dochincs 
''of  the  Roman  Catholic  religion"  Thefe 
fentiments  are  inconfiilent }  and  yet  I  make 
no  doubt  that  both  Sir  William  Stewart 
and  Abbe  Hibert  fwore  to  the  bell  of  their 
judgment. 

In  her  letter  to  Mr  Haldane,  6th  Septem- 
ber 1747,  writing  to  borrow  money  from  him, 
Ihe  fays,  "  I  am  forry  to  be  obliged  to  acquaint 
**  you,  that  the  two  feafons  here  and  that  at 
**  Spa  have  not  altogether  anfwered  the  inten- 
"  tion  of  my  journey ;  fo  am  advifed  and  de- 
**  termined  to  try  the  waters  of  Carlfbad  in 
"  Bohemia,  where  I  am  in  hopes  of  getting 
**perfea  health."  But,  in  her  letter  to  Mr 
M^Kenzie,  loth  October  1747,  where  flie 
writes  to  borrow  money  from  him,  and  for 
a  fccurity  to  infure  her  life,  flie  fays,  "  Be  af- 

"  fured. 
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•*  fured,  travelling,  with  the  waters  of  ALx 
<*  and  Spa,  has  removed  all  my  complaints ; 
**  and  I  want  but  to  hear  effectually  from 
•*  you  to  be  perfecUy  well.*'  And  again, 
loth  November  1747,  "  I  do  affure  you  my 
"  health  is  very  good,  the  Aix  and  Spa  wa- 
«  ters  have  removed  my  only  former  com- 
**  plaints,  which  was  lowneis  of  fpiiits.'^ 

To  her  friends  in  Scotland  £he  mentioned 
her  purpofe  of  fettling  in  Switzerland,  where 
flie  might  have  the  free  exercife  of  her  reli- 
gion; and  yet,  at  that  very  time,  fhe  was 
preparing  to  fettle  in  the  very  heart  of 
France,  where  flie  could  have  no  exercife  of 
her  religion  at  all. 

When  it  fuited  her  conveniency,  ihe  did 
not  hefitate  to  affert  what  I  wifh  I  could 
find  a  gentler  name  for  than  that  of  un- 
truth. 

Her  noted  letter  to  Mrs  Carfe  abounds 
with  examples  of  this  kind;  and,  by  the  way, 
that  letter  is  a  full  confirmation  of  the  evi- 
dence of  a  lady  of  charader  (Lady  Catha- 
rine Wemyfs)  who,  I  obferve,  is  treated  with 
too  much  freedom  in  the  defender's  me- 
morial. 

Her  narrative  to  Lady  Stair  is  another  ex- 
ample of  the  fame  kind.    Upon  the  evidence 

of 
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•f  Mrs  Primrofe,  I  make  no  doubt  that  this 
narrative  has  been  faithfully  and  confcien- 
tioufly  reported.  Lady  Jane  told  a  moft  cir- 
cumftantial  ftory  to  Lady  Stair,  in  which, 
it  muft  be  admitted,  there  was  not  a  fyllablc 
of  truth.  How  can  this  be  reconciled  with  the 
exalted  charafter  of  Lady  Jane  as  dcfcribed 
by  many  of  the  witneffes  ? 

To  lay,  that  it  is  well  known,  that  Lady  Stair 
was  dull  of  hearing,  or  may  have  miftakeii 
Lady  Jane,  does  not  make  Mrs  Primrofe's  re- 
port the  lefs  credible.  The  defender,  in  fpeak- 
ing  of  a  thing  as  well  known,  ought  to  have 
faid,  that  Lady  Stair  ^as  fo  deaf,  as  not  to  be 
able  to  hear  diftinftly  a  perfon  talking  with 
her  fingly  and  alone. 

If  Lady  Stair  was  indeed  fo  deaf,  I  defire 
to  kno^v  why  flie  came  to  be  engaged,  after 
the  time  of  this  converfation,  as  a  mediatrix 
between  two  noble  perfons,  upon  occafion  of 
an  unhappy  family-difference. 

But  why  multiply  examples  of  her  art  and 
infincerity  ?  The  defender  has  furniflied  a 
moft  ftriking  example  of  it  in  the  production 
of  Lady  Jane's  letters,  p.  851.  852. 

She  writes  to  Sir  John,  8th  Auguft  1752  : 
"I  am  now  fo  far  on  my  journey.,  Mr 
"  M'Kcrcher  is  fo  good  as  to  go  a  little  way 

«  with 


384       THE    SPEECH. OP 

**  with  mc,  though  I  oppofed  it ;  he  having 
**  fo  much  to  do,  I  ihall  not  write  again  to 
"  you,  dear  Mr  Stewart,  till  I  arrive  at  E- 
''  dinburgh ;  fo  do  not  be  uneafy  and  anxious, 
•*  I  befeech  you.  /  have  no  f ranis;  therefore, 
•*  won't  put  you  to  unnecejfary  charges^  which 
« I  hate  to  do.  Pray  remember,  that  the 
^  maxim  of  favingnefs  is  the  plan  we  ought  at 
^  prefent  to  walk  by  ;  when  I  am  in  Scotland, 
'*  you  ihall  hear  often  from  me.  I  fhali  then 
«  h^ivc  franks  enough." 

She  writes  again  i8th  (Auguft):  "I  am 
•*  now  in  my  own  country  once  more.  The 
**  people,  as  we  came  abmg^  and  here,  feem,  in 
"  indulgence  to  me,  to  be  highly  delighted 
«  with  the  children.  Mr  M'Kercher,  in  his 
"  great  civility  and  friendihip,  would  give  mc 
«  the  convoy  the  firft  day.  Mr  Farquhar  I 
"  am  obliged  to  alfo ;  he  imagining  the  ivine 
"  I  had  taken  would  not  ferve  out  the  way, 
"  at  his  own  expence,  bought  other  four 
«  bottles  at  a  place  he  found  it  good.'* 

Suppose,  that  the  qucftion  in  iffue  were, 
Did  Lady  Jane  Douglas  go  to  Scotland  by 
land  in  Auguft  1752?  I  defire  to  know,  whe- 
ther a  ftrong  argument  for  the  affirmative, 
would  not  be  drawn  from  thofe  letters  ?  If 
there    were  any  jottings   of  a   ihipmafier, 

or 
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or  any  memorandum  of  a  cuftom-houfe  offi* 
cer,  from  whence  a  prefumption  might  arife, 
that  flie  went  to  Scotland  by  fea,  would  not 
the  fuperior  evidence  of  thofe  artlefs  letters, 
full  of  minute  circumflances,  written  by  a 
Lady  of  honour,  be  oppofed  to  the  jottings 
or  memorandums  of  low  obfcure  perfons  ? 

Nevertheless,  the  defender  has  produ- 
ced a  letter  from  Lady  Jane  to  Sir  John's  fon, 
dated  i6th  September  1752,  which  proves, 
beyond  poffibility  of  cavil,  that  flie  made  this 
journey  to  Scotland,  not  by  land,  but  by  fea. 

As  to  the  many  letters  bet^'een  Lady  Jane 
and  Sir  John,  which  contain  expreflions  of 
affeftion  for  the  children:  I  admit  their 
weight  in  the  fcale  of  evidence  for  the  de- 
fender. With  refpeft  to  them,  I  muft,  how- 
ever, make  the  following  obfervations. 

It  is  not  reafonable  to  fuppofe,  that  any 
hint  of  an  impofture  could  ever  have  been 
ventured  in  thofe  letters. 

Many  of  the  letters  produced  were  writ- 
ten ^ith  the  intention  of  being  Ihown.  This 
appears  from  the  characters  of  perfons  there- 
in drawn. 

In  none  of  the  letters,  is  there  the  leaft  infi- 

nuation  of  the  reports  fpread  concerning  the 

children.     Such  reports  had  certainly  reach- 

C  c  c  ed 
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cd  the  ears  both  of  Lady  Jane  and  Sir  John  ; 
and  they  muft  have  been  fenfibly  affected  with 
thtm,  upon  the  fuppofition,  that  the  children 
were  their  own.  This  muft  have  been  up*- 
permoft  in  their  minds.  If  was  natural  for 
them  to  unburden  thcmfelves  to  one  another; 
and  yet  they  never  touch  upon  this  fubjcft. 

From  the  whole  ftrain  of  the  letters  pro- 
duced, it  appears,  that  Sir  John  had  obtain- 
ed an  amazing  afcendant  over  the  mind  of 
Lady  Jane ;  and  this,  I  am  afraid,  will  afford 
a  key  to  the  whole  conduft  of  the  unfortu- 
nate Lady  Jane  Douglas. 

Another  argument  in  favour  of  the  de- 
fender, arifes  from  the^  proof  of  the  preg- 
nancy. 

That  Lady  Jane  had  r^ppearances  of  a  wo- 
man with  child,  in  the  opinion  of  a  multi- 
tude of  witneffes,  cannot  in  fair  argument  be 
difputed. 

At  the  fame  time,  I  think,  that  many  of 
the  witneffes,  from  one  fort  of  prepoffeflion 
or  other,  have  reprcfented  thofe  appcirance« 
of  pregnancy  in  too  ftrong  a  light. 

In  general,  their  ideas  were  formed  upon 
the  report  of  Mrs  Hewit. 

Captivated  by  the  addrefs  and  infinua- 
tion  of  Lady  Jane  Douglas,  fomc  of  the  wit- 
neffes 
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aeffes  were  ready  to  take  every  thing  upon 
truft. 

Majdame  Scholl  fufpecled, '  that  Lady 
Jane  was  with  child,  after  having  learned  her 
marriage.  Her  reafon  for  fulpecdng  the  preg- 
nancy was,  becaufe  Lady  Jane  was  always  fo 
'H'fai,  delicate,  and  pale.  Had  Dubois,  her  land- 
lord at  Utrecht  in  1746,  been  told  of  the 
marriage,  he  might,  for  the  very  fame  reafon, 
have  fufpeded  the  pregnancy. 

Madam£  Gille5S£n  would uot havc obfcr- 
ved  the  pregnancy,  unlefs  flie  had  been  told 
diat  Lady  Jane  was  with  child.  Madam  Gil- 
Icffcn  fufpecied  nothing  till  Ihe  heard  of  her 
flays  being  widened.  Now,  Bleyenheuft 
fays,  from  her  books,  that  the  firft  time  the 
ftays  were  widened  was  25th  April  1748; 
that  is,  in  the  fixth  month  of  the  fuppofed 
pregnancy ;  it  follows,  that  even  in  the  fixth 
month  of  the  fuppofed  pregnancy,  Madame 
Gilleflen  perceived  nothing. 

Madame  Mesbach  thought  that  flie  was 
with  child,  becaufe  flie  had  "  le  vifage  tire  et 
'*  ?air  defaite^  The  fame  appearances  might 
have  been  difcerned  in  1747  or  1749,  when 
Ihe  was  confeffedly  not  with  child. 

The  nuns  at  Aix-la-Chappelle,  not  very 
competent  judges  of  fuch  matters,  fufpecled 

that 
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that  flie  was  pregnant  from  the  time  of  her 
firft  vifit  to  the  convent  What  was  the  date 
of  the  firft  vifit,  does  not  appear  from  the 
proof;  but  as  Lady  Jane  went  to  the  convent 
to  vifit  Madame  Martel,  an  old  acquaintance, 
it  is  probable  that  her  firft  vifit  was  foon  af- 
ter her  arrival  at  Aix-la-Chappelle  in  .  April 
1747,  or  foon  after  her  return  from  Spain 
the  fame  year ;  and  if  fo,  then  the  nuns  fu- 
fpefted  that  Lady  Jane  was  pregnant  at  a 
time  when  no  marks  of  pregnancy  could  ap- 
pear. 

The  evidence  of  Madame  Tewis  goes  too 
far;  from  that  evidence  it  might  naturaUy 
be  concluded,  that  Lady  Jane  lodged  in  her 
houfe,  while  the  pregnancy  was  well  advan- 
ced ;  whereas  flieleft  it  in  December  1747. 

Some  of  the  witneffes  fpeak  of  the  great 
fize  of  Lady  Jane's  breafts,  Madame  Negrette 
of  their  hollownefs;  nothing  can  be  more  op- 
pofite  than  breafts  larger  than  ordinary,  and 
**  la  gorge  plus  erifoncee  qu^a  Pordinaire'^^  which  of 
them  am  I  to  believe  ? 

Mrs  Greig  may  be  a  very  hOneft  evi- 
dence.  I  have  no  right  to  doubt  of  her  ho- 
nefty;  but  fhe  is  over-run  with  prejudices. 
Thus  flie  fays,  none  of  the  French  Ladies 
were  like  her  own  miftrefs  Lady   Wigton, 

and 
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and  none  of  the  French  children  like  the  de- 
fender. 

Miss  Pkimrose  may  be  a  very  honeft  evi- 
dence ;  but  {he  is  too  apt  to  catch  at  circum« 
ftances.  Witnefs  her  remembring  Pier  la 
Marre  as  the  name  of  the  accoucheur^  and  Mc'* 
nilmontain  as  the  name  of  the  village  where 
Sholto  was  nurfcd.  * 

The  multiplicity  of  mifcamages  throws  a 
Ihade  upon  the  evidence  of  the  pregnancy. 

What  authority  is  there  for  doubting, 
that  Mrs  Hewit  told  Madame  Negrette  of  a 
mifcarriage  in  Holland?  Mangin's  double 
mifcarriage  is  now  given  up.  The  mifcar- 
riage mentioned  by  Madame  Rutlidge  is  alfp 
given  up. 

Madame  Rutlidge  cannot  mean  the  fe- 
cond  mifcarriage  mentioned  by  Mangio,  as 
the  defender  fuppofes ;  for  Mangin  has  fixed 
upon  a  certain  date,  namely,  about  two 
months  and  a  half  after  the  former  one,  that 
is,  about  February  1749.  Now,  Mangin  was 
difmiffed  from  the  fervice  in  April  1749,  as 
appears  by  Madame  Mayette's  evidence,  (and 
Lady  Jane's  pocket-book) ;  but  Madame  Rut- 
lidge did  not  fee  Lady  Jane  till  June  1749 ;  fo 
that  Madame    Rutlidge's    mifcarriage    and 

Mangin*s 
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Mangin's  iecond  xnifcarriagc  cannot  be  the 
fame. 

The  mifcarriage  mentioned  by  Mrs  Mait- 
landy  cannot  have  been  the  one  at  Rheims, 
imlds  by  changing  the  time,  place,  and  per- 
fons  therein  mentioned. 

The  defender  fuppofes,  that  Mangin,  a 
married  woman,  miftook  the  catamenia  for  a 
mifcarriage.  Why  may  not  libbel  Walker,  a 
virgin,  have  made  the  fame  mifiake  ? 

If  the  queftion  were  as  to  proving  the 
poffibility  of  Lady  Janets  being  with  child^ 
from  the  evidence  of  mifcarriages.  Would 
not  what  has  been  obferved  fliake  the  foun« 
dations  of  that  evidence  ?  Are  the  evidences 
of  the  pregnancy  lefs  ambiguous  ? 

Further,  I  obferve  from  the  letters  writ- 
ten by  Sir  William  Stewart  and  Lord  Dum* 
barton,  unknown  to  each  other,  that  fome 
very  extraordinary  and  interefting  event  was 
hoped  for  and  expeded,  from  the  birth  of 
it  child  of  Lady  Jane  Douglas  and  Ck)lonel 
Stewart.  May  not  this  have  made  the  idea 
of  the  pregnancy  to  be  entertained  with 
more  facility  and  eagerncfs  of  belief  ? 

There  is  an  additional  reafon.  which  in- 
clines me  to  believe,  that  the  appearances  of 
pregnancy  have  not  been  fo  extremely  re- 
markable 
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mrkable  as  foine  of  the  wilneffes  reprefent 
them ;  and  ttat  is,  their  having  cfcaped  the 
obfenration  of  many  witneffc^,  and  thofe  not 
the  leaft  credible  in  this  bulky  proof. 

SurposE  that  the  following  had'been  the 
oaly  witneffes  examined,  What  is  there  in 
their  depofitions  which  fiiew  that  they  obfer- 
ved  the  marks  of  pregnancy  about  Lady  Jane 
Douglas  ? 

1.  Lady  Catharine  W^myss,  as  credible 

a  witncfs  as  any  of  the  nuns,  had  frequent 
occafion  to  fee  Lady  Jane  from  November 
1747  to  the  loth  of  February  1748;  yet  fht 
faw  no  appearalicc  of  pregnancy. 

2.  MrFullerton  of  Dudwick,  whoknew 
her  formerly,  and  who  was  informed  of  her 
marriage,  faw  her  in  April  and  May  1748, 
and  was  the  bearer  of  her  letter  to  Wfr  Hal- 
d?.ne,  i2th  May  1748  ;  and  yet  he  perceived 
nothing. 

3*  Lady  Wigton,  her  intimnte  friend,  fa>t 
her  daily  during  the  month  of  May  1748 ; 
and  yet  made  no  obfervations  herfclf ;  (he 
tmfted  to  the  report  Ihe  heard  from  others. 

4;  GuENET  travelled  with  her  for  days 
together  in  a  ftage-coach,  about  the  bcgi.i- 
ning  of  June  1748.  This  man  is  a  notary, 
and  his  evidence  is  as  minute  as  if  he  hud 

been 
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been  engaged  a  dreffer  unproces  verbal'^  he  ap- 
pears to  have  been  abundantly  inquifitive 
and  forward,  not  to  (ay  impudent;  and  yet 
he  obferved  nothing  of  pregnancy. 

5.  Young  Mr  Andrieux  had  repeated  op- 
portunities of  feeing  her  in  June  1748  j  he 
has  the  rare  felicity  of  being  applauded  by 
all  parties ;  and  yet  he  obferved  nothing. 

The  fame  is  the  cafe  of  Major- General 
M*Lcan,  who  fometimes  vifited  in  her  houfe 
during  that  period,  and  who  faw  her  fet  out 
for  Paris.  He  is  a  gentleman  of  known  and 
efiablifhed  reputation. 

I  fay  nothing  of  the  Demoifelles  Hibcrt 
and  Mademoifelle  Sautre ;  for  their  credit  is 
queftioned,  becaufe  they  anfwered  as  wit- 
neffes  upon  a  citation  of  a  court  of  law  in 
their  own  country,  which  they  could  not 
difobey.  . 

But  the  other  witneffes  muft  be  confider- 
ed  as  worthy  of  credit ;  for  they  never  knew 
the  horrors  of  the  Tournelle^  nor  heard  the 
thunder  of  the  Monitoire. 

I  defire  to  know,  whether  the  evidence  of 
all  and  every  one  of  thofe  credible  witneffes 
would  prove,  that  they  had  obferved  even 
tha  apparent  marks  of  pregnancy  in  Lady 
Jane  Douglas;  and  yet  their  obfervations 

muft 
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nuft  have  teached  frdm  the  very  firft  weeks 
of  the  fuppofed  pregnancy  till  within  eight 
days  of  the  fuppofed  delivery  at  the  full 
time. 

If  fuch  be  the  cafe^  I  cannot  imagine  that 
the  appearances  were  fo  violent,  and  indeed 
fo  exceffive  as  they  are  defcribed  by  others 
of  the  witneffes,  and  particularly  by  Ifobel 
Walker  and  Mrs  HeWit. 

Could  I  give  full  credit  to  Ifobel  Walker, 
the  evidence  in  this  caufe  would  be  more 
inaquUibrio,  and  it  might  be  more  difficult  to 
determine  on  which  fide  the  balance  inclined. 
But  I  cannot  help  confidering  her  as  a  wit'^ 
fieis  partial  and  deeply  prejudiced.  I  ihall 
mention  the  circumfiances  wl^ich  flrike  me 
moft  ftrongly. 

I  dwell  not  on  imaller  circiimftanced,  fuCh  as 
her  endeavouring  to  make  Mr  James  John-^ 
fton  pafs  for  a  perfon  little  connefted  with 
8ir  Johti  Stewart  and  Lady  Jane  Douglas ; 
her  faying,  that  Lady  Jane  explained  La 
Marre^s  letters  to  her  in  Englifh,  at  the  time 
when  file  herfelf  certainly  underftood  French; 
her  converfation  in  Gennan  with  Madame 
GSleffen,  and  in  French  with  Madame  An-* 
drieux  :  Her  Want  of  memory  as  to  the  con- 
vcrfa^tions  which  flie  had  with  Mrs  Hewit, 
D  d  d  con* 
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concerning  the  tranfaftions  at  Paris ;  and  hef 
amazing  want  of  curiofity  in  never  reading 
the  evidence  of  Sir  John  Stewart  and  Mrs 
Hewit,  though  it  was  put  into  her  hands. 

Th£ji£  are  three  particulars  which  con- 
vince me,  that  Ifobel  Walker  is  partial,  and 
deeply  prejudiced. 

I.  When  formerly  examined,  ihc  fworc, 
«  That  ftie  had  occ2L{i(m  frequently  to  fee  Lady 
'*  Janets  naked breajis  and  belly^  both  before  lea- 
♦*  ving  Aix-la-Chappelle,  and  after  they  came 
'*  to  Rheims ;  and  that  the  deponent  has  had 
''  her  hands  upon  Lady  Janets  naked  heily^  and 
*'  found  her  with  live  child ;  and  that  this  ihe 
"would  depone,  if  flie  was  going  to  ftcp 
"  into  eternity,  whatever  wretches  may  (ay  to 
"  the  contrary.*^ 

THisi^poiitive  indeed^  and  afierted  with 
an  uncommon  degree  of  afperity ;  nevcrthc- 
le6,  when  examined  ex  officio  by  your  Lord- 
jhips,  £he  fays, «'  That  it  was  not  Lady  Janis 
"  naked  belly  that  Jhe  felt ^  when  Ihe  found  the 
"  child  move,  but  above  her  fliift,  as  flie 
«  thinks  "  So  that  the  material  epithet  naUd 
is  left  out.  How  is  this  to  be  reconciled  with 
the  pofitiye  and  folemn  averment  which  fhc 

formerly  made? 

She 
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She  adds,  **  That  before  her  feeling  the 
"  chfld  in  Lady  Jane's  belly,  flie  never  had  laid 
**  her  hand  cm  the  belly  of  any  ather  woman 
*'  with  child,  or  found  the  child  move ;  and 
**  that  ihc  thinks,  it  was  only  at  one  time, 
«  that  flie  felt  the  child  move.'' 

If  Ifobel  Walker  is  right  in  the  aera,  at 
which  Ihe  fuppofes  this  to  have  happened, 
when  file  mentions  it  as  happening  juil  before 
the  widening  of  the  flays,  then  it  was  juft  be- 
fore the  25th  of  April  1748,  that  is,  in  the 
iiKth  month  of  the  fuppofed  pregnancy. 

Now,  Is  it  not  wonderful,  that  flie  fhould 
not  have  had  any  occafion  to  make  the  likeob- 
fervation,  during  all  the  months  of  May  and 
June ;  Jhe^  who  was  conftantly  employed  in 
drefling  Lady  Jane,  and  in  aiding  her  to  go 
into  bed,  by  means  of  a  box  feveu  or  eight 
inches  high  ? 

Is  i£  not  alfo  improbable,  that  Lady  Jane's 
iituation  Should,  even  at  that  time,  in  the  end 
of  April,  have  been  fo  little  determined,  that 
there  remained  a  doubt,  whether  flic  was 
troubled  with  bile,  or  was  a  woman  far  ad- 
vanced in  her  pregnancy  ? 

Supposing,  that  Ifobel  Walker  had  fixed 
upon  a  more  early  aera  for  this  fingle  and  fo- 
litary    obfervation;    this  would    vajy,    but 

not 
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not  remove  the  improbability;  the  confer 
quence  would  be,  that  ihe  felt  a  flight  motion 
like  that  of  a  pulfe  beating ;  but  did  not  feel 
the  more  frequent,  and  more  violent  motion 
of  twins,  while  tlje  proper  period  for  delive- 
ry was  approaching. 

Sh?  doQs  not  make  her  narrative  the  more 
probable,  by  faying,  that  Lady  Jane  wore  no 
bed-gown.  I  greatly  doubt  the  fact :  There 
.  is  fomething  in  Mrs  Hepburn's  evidence  that 
feems  to  contradict  it;  nor  can  it  well  be  be- 
lieved, that  Lady  Jane,  who  complained  cx- 
cefBvely  of  cold  weather,  and  who  was  cer- 
tainly indifpofed  with  vomitings,  did  never* 
thelefs  wear  no  bed-gown, 

Be  this  as  it  will,  I  cannot  fee  how  this 
motion  of  the  child  fliould  have  been  felt  but 
once ;  or  how  a  perfon  who  never  had  had 
occafion  to  feel  any  thing  of  the  fame  nature, 

fhould  have  been  fopofitiye  in  her  averments. 
2.  IsoBEL  Walker  has  fwom  that  ihe  re- 
ceived the  letter  from  Mrs  Hewit  of  the  iid 
July,  previous  to  one  acquainting  her  of  Mr 
Andrieux's  fupply  of  money :  "  In  which 
«*  letter  Mrs  Hewit  faid,  that  though  my 
"  Lady  had  a  good  deal  to  do  with  money, 
"  yet,  Ihc  believed,  flie  wopld  fend  for  the  dc* 
f*  ponent  and  Effic  Caw.^' 

Now, 
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Now^  I  think  I  can  prove,  to,  your  Lord* 
(hips  fatisfadion,  that  Ifobel  Walker  has  here 
fworn  to  the  contents  of  a  letter  which  fhe 
never  received. 

The  letter  which  flie  mentions  could  not 
have  been  written  after  the  a  6th  of  July ;  for, 
in  th^  letter  .of  that  date,  Mrs  Hewit  fays, 
"  She  is  recovered  to  a  wonder,  not  indeed 
"  without  the  greateft  care.  She  is  ftill  very 
"weak J  and  her  dpdor  has  ordered  her  to 
^*  be  taken  to  the  countiy  in  eight,  days,  to 
''  make  her  perfectly  £t  for  her  journey  home: 
"  She  wa3  fully  refolved  to  have  fent  for  yoa 
""  both  the  time  fhe  was  to  fiay ;  but  4s  the 
'*  doctor  is  pofitive  he  will  have  her  to  the 
**  country,  ihe  has  fuch  a  good  opinion  o^  you 
''  both,  as  to  think  the  diiappointment  of  not 
**  coming  here  juft  now  will  be  finally'- 

After  writing  this  letter,  Mrs  Hewit 
could  not  write,  that  ^  Ihe  believed  my  Lady 
**  would  fend  for  the  maids  j^'  and  this  the 
more  efpecially,  becaufe  the  planliere  men- 
tioned of  going  into  the  country  was  actual^ 
Jy  followed  at  the  time  propofed* 

Neither  could  the  letter  in  queftion  have 
been  written  between  the  23  d,  the  date  of  the 
former  one,  and  the  26th,  the  date  of  this 
•ne;  for   Mrs  Hewit,  in  this  letter  of  the 

j?6th^ 
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c6th,  writes,  **  Juft  as  I  was  fet  down  to  write 
**  to  you,  I  got  your's,  wrote  on  the  fame  day 
"  I  wrote  you,  which  was  the  2  ift  day,  tell- 
"  ing  you  the  happy  news.'' 

Th£  expreffioQ  feems  to  exclude  the  idea 
of  an  intermediate  letter;  and  this  maybe 
confirmed  by  the  following  oWervation. 

The  defender's  hypothefis  is,  that  the  let- 
ter 22d  July  was  written  on  the  21ft,  but 
dated  2  2d,  bccaufe  it  was  to  be  difpatchedon 
that  day.  By  parity  of  reafon,  the  defender 
muft  hold  that  the  letter  26  th  July  was  writ-' 
ten  on  the  25th,  but  dated  26th,  becaufe  it 
was  to  be  difpatched  on  that  day.  Now,  ac- 
cording tp  this  hypothefis,  when  muil  the  in- 
termediate letter  in  queftion  have  been  vmt- 
ten?  It  is  not  probable,  that  Mrs  Hewit 
would  write  a  letter  on  the  2 2d  to  be  dif* 
patched  on  the  23d,  becaufe  ihe  had  already 
difpatched  a  letter  on  the  2 2d;  and  if  (he  had 
written  on  the  2  3d,  to  be  difpatched  on  the 
^4th,  why  write  again  on  the  following  day, 
the  2  5  th,  which  the  defender  muft  fuppofeto 
be  the  date  of  the  letter  26th  July? 

3.  IsoBEi-  Walker  depones,  that  in  Mr 
Murray^s  dining-room.  Sir  John  received  a 
letter  from  La  Marre ;  that  this  letter  was  fcnt 

by 
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by  a  friend  of  LaMarrc's;  and  that  it  contain- 
ed compliments  to  Mrs  Hewit. 

IsoBEL  Walkek  told  more  circumftances 
to  Mrs  Hepburn ;  nor  has  £he  ever  denied  her 
converiation  with  Mrs  Hepburn,  or  pretend- 
ed that  Mrs  H  epburn  had  related  mot^  than 
really  pafled  at  that  converfation.  Take  her 
oath  and  Mrs  Hepburn's  together,  and  it  is 
plain,  that  the  famous  fourth  letter  is 
meant. 

Now,  it  is  in  proof  that  Lady  Jane  left  Mr 
Murray's  in  September  1751 ;  yet  the  fourth 
letter  from  La  Marre  is  not  dated  earlier  than 
9th  June  1752.  H?is  not  this  all  the  appear- 
ance of  an  unjuftifiable  inclination  on  the  part 
of  the  witnefs  to  corroborate  the  evidence 
fuppoied  to  have  arifen  from  thofe  fatal  let- 
ters ? 

I  proceed  now  to  confider  the  chief  cir- 
cumftances  of  evidence  on  the  part  of  the 
purfuers.  And  here  I  begin  with  the  evi- 
dence arifing  from  Sir  John  Stewart^s  decla- 
ration. 

An  apology  for  the  inconfifiencies  and  im- 
probabilities of  that  declaration  is  drawn 
from  the  vivacity  of  Sir  John,  and  his  own 
confidence  in  the  goodnefs  of  his  memory. 
But  it  muft  be  obferved,  that  Sir  John,  in  his 

anlwers 
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anfwers  to  the  queftioas  put  to  fiim,  does-  not 
fo  much  confide  in  his  memory,  as  to*  be  e» 
qually  certain  of  every  particular*  On  the 
contrary,  he  is  careful  to  diftinguifh  what 
he  remembers  precifely,  from  what  he  is  left 
pofitive  o£  Thus,  for  example,  in  his  an- 
fwcr  to  the  thirty-third  interrogatory,  he  lay^ 
that  he  knowSy  that  he  believes^  that  he  is  canr 
Minced^  that  he  is  notfure^  that  he  is  not  pofitive^ 
that  he  does  mi  know,  that  he  canrrot  recoiled; 
that  Jo  Jar  as  be  remembers ,  he  did  not  fee 
any  of  his  countrymen  at  Peltier's  coffee- 
houfe,  except  Con ;  and  that  while  at  Paris 
in  1748,  he  did  not  fee  Clanronald. 

Here  all  the  different  modes  of  fpeaking, 
from  pofitive  affirmation,  to  pofitive  denial, 
do  fucceffively  occur ;  and  this  has  not  the 
appearance  of  a  man  who  trufted  too  much 
to  his  memory,  who  was  precipitate  in  his 
anfwers,  or  who,  from  a  lively  imagination, 
was  ready  to  remember  things  whereof  he 
.knew  nothing;      ^ 

But  fuppofing  that  his  vivacity  and  lively 
imagination  fliould  have  fo  far  milled  him  up- 
on his  folemn  examination  in  3  court  of}uftrcc, 
the  fame  fuppofition  will  not  apply  to  the 
accounts  which  he  gave  to  Mrs  Napier,  wheu 
allied  by  her  to  give  an  account  of  the  princi- 
pal 
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pal  circumftances  relating  to  the  tranfadions  at 
Paris  in  1 748,  he  did  not,  from  his  lively  imagi* 
nation  and  confidence  in  his  memory,  proceed 
to  tell  her  a  circumftantial  ftory ;  on  the  con- 
trary, he  hefitated ;  he  made  excufes  for  not 
remembering ;  but,  upon  being  preffed  by  a 
woman  of  excellent  underftanding,  to  relate 
the  circumftances  whereof  he  was  certain,  he 
gave  her  the  outlines  of  that  narrative  which 
he  made  at  greater  length  before  your  Lord- 
ihips. 

It  has  been  further  faid,  «  That  Sir  John 
"  was  very  apt  to  forget  dates  and  names ;  yet 
"had  a  very  good  memory  of  perfons  and 
"fafts.** 

I  grant  that  Sir  John  has  miftaken  fome 
dates ;  whether  he  was  apt  to  forget  names, 
may  be  collected  from  the  names  which  he 
remembered^ 

He  remertibered, 

1.  The  name  of  the  Inn-keeper  whofe 
houfe  he  firft  went  to  at  Paris,  and  the  ftreet 
of  his  refidcnce,  Gbdefroy^  Rue  St  Martin. 

2.  The  name  of  the  pcrfon  in  whofe  houfe 
he  lodged  while  at  Paris  in  1748,  MichelL 

3.  The  name  and  refidence  of  the  perfon 
who  kept  the  coffee-houfe  which  he  frequent- 
ed, Pelletierj  quai  Pel/etien 

E  e  e  4,  The 
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4.  The  name  and  fituation  of  the  tavens 
where  he  was  in  ufe  to  drink  with  his  twen** 
ty-feven  years  acquaintance.  Pier  laMarre, 
Sources  de  BourgBgne^  Pont  St  MicbelL 

5.  The  name  of  his  correfpondent  at 
Rheims,  Monfieur  Andrieux. 

6.  The.  name  of  the  village  where  they 
went  on  leaving  Paris,  Dammartin. 

7.  The  name  of  the  place  where  Mr  George 
Leflie  refided,  Vilkrs  Cotterets. 

8.  The  name  of  the  defender's  laft  nurfc, 
Manger^  which  is  the  fame  in  his  way  of  pro- 
nunciation as  Mangin* 

That  he  particularly  remembered  the 
names  of  his  acquaintance  at  Rheims,  appears 
from  his  declaration,  where  he  ntentions  the 
receiver- general's  Lady,  Madame  L'Elue, 
the  fyndic's  Lady,  Madame  Maillefer;  and 
from  his  letter  to  Monfietir  Maillefer,  18th 
January  1763,  where  he  mentions  Monfieur 
Maaiefer  of  the  regiment  Royal  Champagne; 
he  alfo  remembered  where  Clanronald  lived, 
at  a  houfe  about  two  leagues  from  Paris  upon 
the  fide  of  the  obfervatory. 

Having  thus  mentioned  the  names  which 
he  remembered,  let  us  now  examine  what 
names  he  forgot. 

He 
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He  forgot, 

I.  The  name  of  the  ftrect  where  La  Marre 
lived. 

2. 'The  name  of  the  ftreet  in  which  Ma- 
dam le  Brun  lived,  tho'  he  defcribed  it  in  a 
very  fpccial  manner,  as  lying  on  the  left  hand 
when  one  g^es  from  the  Pont  Neuf  to  the 
Luxembourg,  by  the  Ru^  de  la  Comedie^  in  the 
Fauxbourg  St  Germain. 

3.  Which  was  juft  as  natural,  he  forgot 
the  name  of  the  ftrect  where  Michell  lived. 

4«  The  name  of  the  village  at  which  Shol- 
to  was  nurfed ;  tho'  he  defcribed  it  e^acUy,  as 
being  f  two  or  three  leagues  from  Paris,  upon 
"  the  Amiens  road.'* 

5.  The  name  of  Mr  Taffin,  from  whom  he 
received  a  confiderable  fum  of  money  imme- 
diately after  his  arrival  at  Paris. 

6.-  The  ^ame  of  Mr  Paonier,  with  whom  he 
had  a  correfpoodence,  in  confequence  of  his 
ftufidity,  s^  te.  ^aljs  it;  in  taking  double  pay- 
ment xrf^the  fame  quarter's  annuity, 

7.  Th;  names  of  all  the  nurfes  at  I^ris, 
and  particularly  of  the  nurfe  Favrei,  though 
he  remembered  her  name  many  years  after 
1748,  as  appears  by  his  ndtc  to  Mr  Loch. 

That  he  ihould  not  reAember  the  names 
of  fervantSy-  or  of  fellow4odgers,  is  not  ex- 
traordinary ; 
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traordinar)' ;  it  would  have  been  more  ex- 
traordinary had  he  remembered  them;  fo 
thaty  as  to  this,  there  is  no  occafion  to  find 
an  excufe  in  his  age  and  infirmities. 

It  is  flxange,  that  he  fhould  have  forgot 
all  thofe  names;  for  they  are  all  of  great  mo- 
ment ;  and  where-ever  any  of.  them  have 
been  difcovered,  fuch  difcovery  has  tended 
to  eftabliih  material  fads. 

The  inference  which  I  draw  from  thefe 
obfervations  is,  that  Sir  John's  memory  was 
far  from  being  defeftive  as  to  Tiamcs^  when 
he  chofe  to  remember.  His  memory,  as  to 
dates,  may  have  been  lefs  diftinA,  though 
ftill  it  has  the  appearance  of  being  diftind 
enough.  Indeed  a  caufe  may  be  affigned  for 
his  Tiot  remembering  fome  names,  and  for  his 
miftaking  fome  dates. 

I  do  not  propofe  to  go  through  all  the  re- 
markable circumftances  in  Sir  John's  dedara- 
tian.  In  this  I  have  been,  in  a  gr^at  mea- 
fure,  anticipated  by  fome  of  your  Lordflups. 

I  ihall,  however,  fpeak  to  fome  particulars, 
which  have  been  either  omitted  or  not  luUy 
treated. 

Sir  John's  firft  journey  to  Paris,  in  June 
1748,  is  acknowledged  by  the  defender  to  be 
a  miftake,  or  more  properly,  it  is  a  fidion« 

The; 
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The  defender  apologizes  for  this  part  of 
Sir  John's  narrative  in  the  following  mannen 
"  Sir  John  was  at  Godefroy's  in  Auguft  1748 ; 
*  but  was  not  there  in  June  1748.  He  mif- 
••  takes  the  acras,  and  acknowledges  a  jour- 
"ney  to  Paris  in  June;  but  denies  that  in 
"Auguft.  This  is  from  want  of  memory. 
"  In  like  manner,  he  denied  his  having  vifit- 
•*  ed  Mr  Hepburn  at  Boulogne,  till  the ,  vifit 
"  was  proved  by  the  circumftance  of  a  night- 
*^  gown,  and  an  Amiens  pye.'* 

Had  nothing  more  been  fuppofed  to  have 
happened  on  the  firft  journey  to  Paris  in  1748, 
than  the  prefenting  a  night-gown  to  a  friend, 
or  eating  a  part  of  an  Amiens  pye  with  him^  the 
defed  in  meipory  flight  have  been  excufed  \ 
but  here  th^  fubjeft  of  the  journey  to  Paris 
was  no  Icfs  than  that  of  fecuring  a  midwife 
to  Lady  Jane.  Befides,  Sir  John  ba.d  reafons 
for  not  remembering  the  journey  which  he 
made  to  Paris,  as  well  as  for*  remembering  the 
journey  which  he  did  not  make ;  an  acknow- 
ledged refidence  at  Godefroy's  <?n  the  8th 
Auguft  1 748,  would  have  added  to  the  cre- 
dibility of  Godefroy's  teftimony  that  he 
knew  Sir  John,  and  had  not  a  month  before 
entertained  him  in  his  houfe  for  upwards  of 
a  week. 

Sir 
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Sir  John's  account'of  La  Marre,  in  itfclf 
improbable,  becomes  more  fo,  as  he  men- 
tions farther  circumftances. 

Here  is  a  man  called  up  to  Paris  about  an 
affaire  efineufi^  and  declining  to  tell  his  lod- 
ging; yet  walking  every  day,  and  fomedmes 
twice  a-day,  in  the  public  gardens,  and  habi- 
tually frequenting  a  cofFee-houfe. 
.  Sir.  JojEiN  intrufts  the  care  of  Lady  Jane 
to  a.  man  .whom  he  did  not  know  how  to 
find,  excepting  in  the  morning,  and  perhaps 
'  in  the  afternoon^  Had  Lady  Jane,  been  feized 
with  her  pains  in  the  night-time.  Sir  John 
•admits,'  that  he. would  have  had  another  ac- 
coucheur to  feefc,  where  he  beft  could.  But 
this  is  not  all;  for,  if  Lady  Jane  had  beoi 
feized  with  her  pains  on  a  rainy  day,  Sir 
John  would  have  had  another  accoucheur  to 
feek;  nay  more,  the  ianle  thing  mig&t  have 
happened,  had  her  labour  come  upon  her  ia 
the  afternoon  ;  for  La  Marre*B  reftdence  in  the 
Thuilleries  or  Luxembourg  gardens,  was  not 
certain,  but  .  only  occafional  in  the  after- 
noon. 

Notwithstanding  this  monftrous  im- 
probability. Sir  John  perfifts  in  it  throughout 
his  declaration;  und  to  rivet  it  the  fafter,  he 
mentions  the  manner  in  which  he  addreffed 

bis 
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his  letters  to  La  Marre:  a  prefent  demeuratU  i 
Paris,  au  bureau  de  pojle ;  which  addrefs  pro- 
ceeds upon  the  fuppolition,  that  he  did  not 
know  La  Marre^s  abode. 

When  Sir  John  came  to  be  again  exami- 
ned, there  was  an  abfolute   neceffity  of  his 
having  been  in  the  knowledge  of  La  Marre's 
refidence.    In  174^,   he  was  to  find  buriy  in 
order  to  find  Sholto.     La  Marre  might,  in  Ju- 
ly, be  found  walking  every  morning  in  a  pu- 
blic garden.     But  how  could  this  happen  in 
the  month  of  November  ?  To  overcome  this 
difficultyv  Sir  John,   at  his  fecond  examina- 
tion, recollected,  that  La  Marre  had  at  laft  dif- 
clofed  to  him  the  place   of  his  abode ;  but 
wkre  \t  was»  Sir  John  could  not  remember. 
This  recoUedion  was  very  critically  timed; 
for,  without  it,  Sir  John  could  not  have  got 
his  fon  Sholto  immediately  upon  his   arrival 
at  Paris,  which  was  his  intention,  when  he 
propofed  to    remain  at  Paris  for  one  night. 
Had  he,  upon  his  arrival  at  ^ Paris,  wrote  to 
La  Marre,  by  his  addrefs,  at  the  pofthoufe,  he 
might  have  waited  for  days  before  La  Marre 
chanced  to  call  at  the  poft-houfe. 

Supposing  that  this  recollecHon  of  Sir 
John's  is  right  and  agreeable  to  truth,  the 
next  queftion  occurs.  How  came  Sir  John,  for 

fifteen 
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fifteen  or  fixteen  months,   to  be  conftantlyl 
writing  to  La  Marre,  au  bureau  de  pojie^    while  \ 
he  knew  his  addrefs  ?  If  it  be  anfwered,  that, 
in  this  alfo  Sir  John  was  in  a  miftake  ;    why 
is  any  other  particular  in  his  declaration  to 
deferve  credit  ? 

One  thing  is  plain,  that,  if  the  man-mid- 
wife intended  by  Sir  John  in  his  declaration, 
had  been  a  praffifing  man-midwife,  having 
liis  fixed  refidence  at  Paris,  there  could  not 
have  been  this  uncertainty  about  his  addreis. 

The  next  thing  that  I  fliall  mention,  is 
the  fmoaky  houfe^  which  they  were  obliged  to 
leave,  as  Sir  John  told  Mrs  Napier.  What 
houfe  was  this  ?  It  could  not  be  Godefroy'sj  | 

for  there  is  not  the  moft  remote  infinuation, 

I 

that  the  fcene  of  the  delivery  was  ever  in- 
tended to  be  laid  at  Godefroy's.     It  could  , 
not  be  Michell's ;  for  they  went  from  it  to  the 
country,  by  advice  of  the  doftor,,  as    Mrs 
Hewit  fays.     It  could  not  be  Le  Bmn's ;  for  j 
that  houfi:  is  mentioned  as  being  over-run  j 
with  bugs,  and    is   diftinguifhed   from  the 
fmoaky-houfe.     It  follows   then,    that    the 
fmoaky-houfe  was  a  non- entity,  and  only  in- 
troduced when  a   woman  of  uncommon  pe^  , 
netration  put   more   queilions  to  Sir  John 
than  he  was  prepared  to  anfwer. 

If  ' 
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If  there  was  a  fmoaky-houfe,  it  was  one 
which  Sir  John  could  not  acknowledge  in  his 
deciaration  before  the  court 

Sir  John,  in  giving  an  account  of  Sholto's 
Durfe,  (ays,  that  "  flie  lived  two  or  three 
"  leagues  from  Paris,  upon  the  Amiens  road/' 
This  is  exceeding  remarkable ;  a  La  Marre, 
a  Walloon  furgeon,  accidentally  at  Paris  a-  . 
bout  an  affaire  epineufe^  knew  of  an  excellent 
nurfc  two  or  three  leagues  from  Paris  upon 
the  Amiens  road.  This,  in  itfelf,  is  not  a 
probable  ftory ;  but  it  agrecs-excellently  well 
with  Mrs  Hewit's  account  of  a  farmer's  wife, 
and  of  going  a  good  way  to  find  her.  It  al- 
fo  accounts  for  this  extraordinary  circum- 
ftance,  that  Sir  John,  while  at  Paris,  never 
vifited  the  child. 

When  Sir  John  came  afterwards  to  make 
oath  in  this  caufe,  he  took  an  opportunity  of 
faying,  "  That  the  village  where  the  nurfe 
"  lived  was  but  a  little  diftance  from  Paris.*' 
It  will  not  efcape  obfervation,  that,  by  this 
time,  Sir  John  had  heard  of  the  Parifian  La 
Marre ;  and  it  feems  pretty  plain,  that  he  was 
inclined,  if  poffible,  to  adapt  his  former  ftory 
to  new  difcoveries.  But  it  furpaffcs  all  belief, 
that  Sir  John  fhould  have  miftaken  HautebornCf 
a  place  clofe  upon  the  gates  of  Paris,  and  not 
Ff  f  on 
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on  the  Amiens  road,  for  a  place  two  or  thrcd 
leagues  from  l^aris  on  the  Amiens  road. 

It  is  not  enough  to  fay,  as  the  defendei^ 
does,  "  That  Sir  John  was  miftaken,  and  tha^ 
"  his  memory  was  far  from  being  accurate  in 
"  fuch  matters.'*  If  a  man  fiiould  affirm.  tha< 
his  child  was  nu^fed  at  a  village  five  or  ^ 
miles  from  Edinburgh  on  the  road  to  Northi 
berwick,  and  an  attempt  fhould  be  cnade  td 
£hew,  that  a  child  nurfed  at  tlie  Crofs^ 
caufeway  on  the  Dalkeith  road  was  thd 
man's  child,  would  it  be  enough  for  reconci 
ling  the  hypothefis  with  the  affirmation  oj 
the  man,  to  fay,  "  that  he  was  miftaken,  and 
"  that  his  memory  was  far  from  being  acoi^ 
«  rate  in  fuch  matters?'* 

The  whole  ftory  of  La  Marre  is  cfTentially 
abfurd  and  inconfiftent  from  beginning  to 
end.  It  may  be  fit  to  take  the  whole  of  Sir 
John's  account  of  La  Marre  in  one  view, 
He  met  him  by  accident  in  the  Thuillcries  ifl 
fummer  1748.  La  Marre  faid  that  he  had  been 
called  up  to  Paris  about  an  affaire  epintufe^  and 
that  he  believed  he  would  continue  there  for 
fome  time.  Sir  John  continued  to  correfponii 
with  La  Marre  at  Paris  till  the  end  of  the 
year  1749.  In  1752,  he  writes  to  La  Marre 
ftill  fuppofing  him  at  Paris ;  for,  as  he  fays, 

the 
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Ifae  addrefs  was,  at  the  poft-houfe,  Paris ;  by 
this  time  the  /iff aire  epineufe  muft  have  lafted 
four  years.  La  Marre  anfwers  ftill  from  Pa- 
ris, fays  he  had  been  at  Naples  and  propofed 
to  return  thithen  Sir  John,  when  examined, 
fays,  that  he  l^nows  qothing  more  concerning 
La  Marre,  but  that  it  is  probable  that  he  is  a* 
bout  Liege,  where  their  acquaintance  com- 
menced. Why  did  he  think  that  he  was  about 
Liege  rather  than  at  Naples  or  at  Paris  ?  The 
beginning  and  the  end  of  this  ftory  are  in- 
confiftent. 

I  fliall  admit,  that  the  Tournelle  procefs 
may  have  deterred  Sir  John  from  going  to 
Paris,  by  reafon  of  the  great  danger  he  run  of 
being  put  to  the  torture. 

f-r, — Sclebat  quaftbi  barb(zruf 
Tor  tor  fararet 

But  thofe  apprehenfions  could  not  have  pre- 
vented him  fron^  going  to  the  country  of 
Liege,  where  he  thought  it  was  probable  that 
La  Marre  was  to  be  found;  La  Marre,  the  con- 
dufive  evidence  of  his  innocence,  and  of  the 
defender's  birth.  At  Liege,  Sir  John  would 
have  been  in  fafety,  out  of  the  reach  of  the 
French  church,  and  of  the  French  ftate. 

After 
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After  all  the  attention  I  have  beftowed  on 
this  proofs  it  is  impoflible  for  me  to  conned 
the  Parijian  Delaman'c  with  the  La  Marre  dc- 
fcribed  by  Sir  John  Stewart. 

It  has  been  faid,  "  That  there  is  nothing 
"  incompatible  in  the  appellation  of  Walloon, 
"  which  Sir  John  gives  to  his  La  Marre,  with 
**  that  La  Marre  who  was  a  native  of  Montreuil 
*'/ur  mer  in  Picardy  :  That  the  antient  divi- 
"  lion  of  France  was  into  the  Pais  Romaic 
"  where  the  Latin  language  was  ufcd,  and  the 
"  Pais  Gaulois^  by  corruption  Walloon,  where 
"  the  antient  language  of  the  country  was  re- 
"  tained :  That,  according  to  this  divifion,  the 
"  Artois  was  in  the  Pais  Gaulois;  and  that  Mon- 
"  treuil,  though  in  Picardy,  which  was  part 
"  of  the  Pais  Remain,  h  fituated  upon  a  river 
**  which  takes  its  rife  in  the  Artois  \  that  there- 
"  fore  there  was  no  great  impropriety  in  Sir 
"  John's  giving  a  native  of  Montreuil  the  ap- 
«  pellation  of  Walloon.'' 

The  obfervation  is  exceedingly  ingenious; 
but  it  may  be  anfwered,  that  it  is  more  pro- 
bable  that  Sir  John  would  fpeak  according  to 
vulgar  ufage,  than  according  to  an  antient 
geographical  divifion  of  countries.  In  comr 
mon  language,  a  Picard  is  never  called  a  Wal- 
loon :  and  indeed,   according  to  this  apology 

for 
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for  Sir  John,  the  argument  in  his  favour 
vould  have  been  more  conclufive,  had  he 
thought  fit  to  fay,  that  his  La  Marrc  was  a 
Romany  not  a  Walloon ;  for  the  province  of  Pi- 
cardy  where  Montreuil  is  fituated,  is  confefr 
fedly  part  of  the  Pais  Romahu 

The  laft  article  which  I  fliall  mention  of 
Sir  John's  declaration,  is  that  relating  to  the 
four  letters  of  La  Marre. 

The  four  letters  produced  are  not  the  com- 
pofition  of  a  Frenchman.  This  is  fo  clearly 
proved,  that  there  is  no  occalion  to  refer  to 
the  evidence  of  that  propofition. 

They  are  not  all  originals,  or  fome  copies, 
fome  originals,  as  Sir  John  has,  upon  recol- 
ledion,  declared ;  but  they  are  all  copies  made 
by  a  perfon  ignorant  of  the  French  language. 
All  the  four  letters  are  of  one  hand-wri^ 
ting,  although  the  defender  has,  by  miftake, 
fuppofed  that  a  poftfcript  to  one  of  them  is  in 
another  hand. 

They  are,  in  feveral  places,  cor  reded  by  an- 
other hand.  This  will  be  plain  upon  ocmlar 
infpecdon. 

From  internal  evidence,  there  is  the  higheft 
probability  that  thofe  letters  were  compofed 
h'  Sir  John  himfelf,  and  very  prudently  gi- 

ven 
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ven  by  him  to  be  copied  by  a  perfon  wh© 
did  not  underftand  their  contents. 

The  perfon  who  tranfcribed  thofe  letters 
is  ftill  unknown.  Sir  John  not  only  afferted, 
that  fome  of  them  were  copied  by  Mr  An- 
drew Clinton,  but  took  much  pains  to  make 
Mr  Clinton  believe  that  he  was  the  copier. 

The  defender  fays,  **  Xhat  notwithfland* 
*^  ing  Clinton's  difavowal,  there  is  reafon  to 
**  believe  tliey  were  wrote  by  him.'*  How 
this  is  conMent  with  the  known  rules  of 
evidence,  I  do  not  fee.  The  letters  do  not 
refemble  the  hand-writing  of  Clinton :  Clin- 
ton denies  that  he  wrote  them :  That  he  did 
write  them,  there  is  no  evidence  but  Sir 
John's  declaration. 

.  But  further,  Sir  John's  own  hypothelis  is 
inconfifient  with  the  fuppoiition  of  their  be- 
ing written  by  Clinton.  Sir  John  fays.  They 
were  copied  while  he  himfelf  lived  at  Bedel's 
in  Southwark ;  and  he  gives  the  following 
account  of  the  caufe  for  which  he  had  the 
copies  made :  "  That  Lady  Jane,  after  her 
♦*  arrival  in  Scotland,  having  wrote  to  the 
^  declarant,  then  at  London,  defiring  him  to 
^^  fend  dpwn  thofe  original  letters,  the  dc- 
*«  clarant  gave  them  tp  be  copied  by  Andrew 
f5  Clinton,  and  alfo  gave  him  fome  French  pa- 

«  per 
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■<*  per  to  copy  them  on;  and,  as  far  as  the  de- 
••  clarant  can  recoiled,  he  fent  Lady  Jane 
*"  thefe  original  letters,  or  the  copies  made 
**  by  Clinton,  though  he  is  not  pofitive 
«  which." 

Now  Bedel  fwears.  That  Sir  John  left  his 
houfe  in  May  or  June  1752,  and  Lady  Jane 
did  not  arrive  in  Scotland  till  Auguft  1752  ; 
therefore,  according  to  Sir  John's  hypothefis, 
Clinton  could  not  copy  the  letters :  Or,  in 
other  words,  if  in  Auguft  1752,  or  after  that 
period,  Lady  Jane  wrote  for  the  letters,  they 
could  not,  in  confequence  of  her  writing,  be 
copied  before  July  1752. 

Without  entering  into  a  particular  difqui- 
fition  as  to  all  thofe  letters,  it  may  be  pro- 
per to  fay  fomething  as  to  the  ftrain  of  the 
fourth  letter,  9th  June  1752.  It  bears  many 
internal  marks  of  great  art  and  deep  contri- 
vance. 

The  plain  purpofe  of  it  is. to  ferve  as  a 
certificate  to  the  following  effect :  "  I  Pierre 
"  la  Marre  accoucheur^  do  hereby  certify,  That, 
**  on  the  loth  July  1748, 1  delivered  Madame 
*  Stewart,  wife  of  Colonel  Stewart,  of  male 
"  twins  :  That  Mrs  Hewit  was  prefent  at  the 
•*  birth ;  and  that  the  yoiingcft  of  the  twins 
**  being  weak,  and  in  danger  of  death,  T  pe r- 

*•  foimed 
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^*  formed  the  ceremony  of  fprinkling  him  by 
"  the  name  of  Sholto-Thomas.  In  witnefs 
'•*  whereof,  I  have  written  and  fubfcribed  thefe 
"  prefents,  at  Paris,  this  9th  day  of  June  1752. 
•*  Pierre  la  Marre.'^ 

When  this  fourth  letter  is  accurately  ex- 
amined, many  remarkable  circumftanccs  in 
it  will  appear. 

By  mentioning  his  performing  the  funcHon 
of  a  prieft,  the  writer  meant  the  ondoyement : 
But  though  he  knew  the  thing,  he  feems  to 
have  been  ignorant  of  the  term  ;  and  there- 
fore he  ufes  an  aukward  circumlocution, 
which  is*  alfo  profane  in  the  mouth  of  a  Ro- 
man Catholic. 

By  making  the  certificate  in  the  form  of 
a  letter,  the  difficulty  and  danger  of  forging 
the  fubfcription  of  witneffes,  or  of  a  notary, 
are  avoided.  A  formal  certificate  was  ob- 
tained from  Madame  Tewis,  concerning  the 
marks  of  pregnancy  ;  but  there  is  only  a  let- 
ter produced  as  from  La  Marre.  The  rcafon 
of  the  difference  may  be  eafily  found:  She 
who  was  to  give  the  formal  certificate  cxift- 
cd  ;  the  fuppofcd  writer  of  the  letter  was  an 
imaginary  pcrfonage. 

By  mentioning  his  journey  to  Naples,  his 
long  rcfidence  there,   and  his    intention  of 

foon 
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bon  retuiHing  thither,  an  excufe  was  always 
ready  for  not  finding  La  Marre  either  at  Paris 
or  about  Liege. 

By  mentioning  the  difeafe  in  his  breaft, 
which  had  been  relieved,  but  not  removed, 
there  was  a  probability  eftabliihed  of  La 
Marrc's  (peedy  death. 

By  providing,  that  the  letter  fhould  be  de- 
livered by  La  Marre's  friend,  inftead  of  co- 
ming by  the  poll,  the  great  difficulty  arifing 
from  the  want  of  a  poft-mark  on  a  foreign 
letter  was  overcome. 

The  mention  of  the  profefllon  of  La 
Marre's  friend,  gave  a  more  natural  air  to 
the  whole.  But  circumftances  which  give 
an  air  of  truth  to  a  forgery,  afford  allb  the 
means  of  deteftmg  it.  Since  the  defender 
has  not  fo  much  as  endeavoured  to  (how, 
that  a  miniature  painter,  of  the  name  of  Du» 
bois,  exifted  it  London  in  1752,  I  will  pre- 
fume,  that  he  is  a  perfon  altogether  imagi- 
nary. 

Any  one  who  knows  London,  muft  know, 
that  the  exiftence  of  a  painter  may  be 
cafily  proved ;  efpecially  the  exiftence  of  a 
foreign  painter,  and  of  one  whofe  branch  of 
buiinefs  is  that  of  painting  in  niiniature, 
G  g  g  which 
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whick  few  painters,  comparativel^r  fpeakiog, 
profcfa. 

The  defender  might  have  learned  any  day 
at  Slapghter^s  coffee-houfe  in  St  Martin's  lane, 
from  the  French  artifts  who  fi^equent  that  cof-* 
fee-houfe,  whether  Dubois  cxiftcd  or  not;  and 
I  am  perfuaded,  that  an  inquiry,  fo  obvious, 
and  eafy,  and  momentous,  cannot  luve  been 
omittcdj  when  fa  many  inquiries,  lefs  ob- 
viousj  much  more  difficult,  and  of  finallcr 
moment,  have  been  made. 

The  mentioning  the  name  of  the  child,  b 
alfo  remarkable;  and  not  only  the  name 
which  he  is  underftood  to  have  born  in  com- 
mon converfation,  but  alfo  the  najn^  oiThe- 
;wj,  probably  from  Sir  Thomas  Stewart,  Sir 
John's  father. 

Any  Scotfinan,  iinacquainted  witli  the  rites 
of  foreign  church?^,  would  i^ajuraliy  con- 
clude, that  La  Marre  gave  hin^  t^f  name  of 
ShoItG-ThomaSy  when  hjC  p^rfornp^ed  thfi  cere- 
mony of  fprinkling. 

Nevertheless,  it  is  certain,  that  a  child 
at  an   ondcyement^  receives  nq   name  at    all. 

The  name  is  given  by  th?  parrains  and  the 
viatrains ;  and  there  are  none^fuch  at  an  ert- 
doycment^ 

Perhaps 
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Teiihaps  I  have  dWclt  too  long  oft  the 
letters  of  La  Marrcw  But  the  trtth  is,  that  I 
always  confidered  tHtih'  of  icxceiedirig  tnomen  t 
in  this  caufe.  When  I  firft  heard  of  the  fef- 
vice,  and  of  the  evidence  there  prodtlfced,  'l 
heard  of  the  letters  of  a  celebrated  tiii A- rliid- 
wife;  and  I  confidered  them  as  a  very  cogent 
proof  on  the  one  fide  :  Now,  that  t  am  cori- 
vinced,  that  thpfc  letters  are  abfdlut^  forge- 
ries, I  muft  con^fider  them  as  a  Very  cogent 
proof  on  the  ot4ier. 

I  proceed  now  to  make  a  few  ot)fcrvations 
pn  the  evidence  arifing  from  the  letters  and 
depdCtiOQ  of  Mrs  Hcwit.  And  here,  in  the 
entrance^  \  nauft  oblerve,  that,  although  the 
defender  reprefents  Mrs  Hewit,  as  a  perfon 
having  her  memory  impaired  through  age 
and  infirmities;  yet  that,  upon  the  mbft  ac- 
curate examination,  her  memory  appeais  to 
have  been  uncommonly  tenacious. 

In  her  depofitions,  Qie  mentions  twenty-Jtx 
difierent  dates ;  in  mne  of  them  flie  is  pre- 
cifely  right;  inftsf  Xhe  is  nearly  right;  in  one 
{he  is  miilaken,  from  an  error  in  calculation ; 
in^^  dates  relating  to  things  of  no  moment, 
flie  appears  to  have  been  miftaken  from  want 
pf  iperoory. 
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The  remaining  jfo^  dates  are  ifi^  that  t}iey 
fet  out  on  their  fecond  journey  to  Paris  in 
Oftobcr  1749;  2^,  That  they  fet  put  from 
Rheinis  for  Britain  about  the  fir{l  of  NQvem- 
ber  V49i  3^,  The  time  fp^nt  in  their  jour- 
ney to  London;  and  here  indeed,  her  calcu- 
lation is  monftroufly  erroneous.  It  is  plain, 
that  the  journey  from  Kheim^  to  London 
took  pp  at  moil  thirty-four  days.  She  has 
made  fcyen  lie-days  at  St  Omers,  fourteep 
at  Dunkirk,  fourteen  at  Margate;  and  thus 
flie  has  not  left  a  iinglc  day,  for  per- 
forming any .  part  of  the  journey.  Here 
are  three  dates  exceedingly  miftaken;  and, 
if  Mrs  Hewit  thought  it  expedient  to  prove 
an  alibi  frqni  Paris  at  the  time  of  the  enkve- 
ment  of  Sanry's  child,  the  miftake  may  be 
accounted  for,  The  other  two  dates  a^^  the 
capital  ones  in  this  caufe,  the  time  of  the 
departure  from  Godefroy's,  and  the  t^e  of 
the  arrival  at  Michell's. 

From  this  deduction,  it  will  appear,  whe- 
ther Mrs  Hewit's  memory  had  failed  her  at 
the  time  of  her  examinations  in  the  fcrvicc, 

and  before  this  court. 

But  fuppo4ng,  that  the  ideas  of  Mrs  He^it 
were  very  naturally  confufed,  whereof  I  do 
not  fee  fufficient  evidence,  and  fuppofing  her 

memory 
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• 

jnempiy  to  have  failed  before  ^e  was  exa- 
mined in  this  caufe,  whereof  I  thi^ik  I  have 
proved  the  contrary;  yet  ftill  it  cannot  be  de- 
nied»  that  during  the  fpace  of  a  ;[nonth  aft^ 
the  lolh  of  July  1748,  her  memory  Qiufi;  have 
ferved  her  2t$  to  4^y  incidents ;  naore  efp^- 
cially,  whpn  t^pfe  incidents  r^s^ted  to  the 
things  which  the  defender  mu^  fuppofe  tp 
have  taken  up  her  whole  attention  ^t  that 
period;  naipely,  tibte  ca|:e  of  Lady  Jane  and 
the  children^ 

If  during  that  mcmth  ihe  made  a  recits^ 
^om  time  to  time  of  what  really  happened, 
her  recita}  mi)ft  have  bpcn  confident 

Three  letters  froja  he^  to  the  maid^  ai?e 
produced ;  Que  of  the  22.d  July;  another  of 
the  26th  July;  and  a  third  of  the  12  th  Au« 
guft,  1748.  liabel  Walker  fays,  that  there 
were  two  more  between  the  firfl  letter  and 
the  lafL  But  I  have  already  attempted  to 
ihew,  that  Ifbbd  Walker's  memory  is  fcmie- 
times  de£e£live>  fometimes  exuberant  It.  is 
thereforie  juft,  that  Mrs  Hewit  bo  tried  upon 
the  eyidpQce  pf  h^r  own  letters  a&ually  in 
court 

Here  I  muft  premife  three  propofitions» 
which  cannot  well  be  di^ut^. 
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I/?,  That,  when  Mrs  Hewit  wrote,  and 
fent  off  the  kttcrof  the  2 2d  July,  the  nnrfe 
Favrc,  therein  termed  the  milk-woman,  had  got 
the  chad,  irtd  Was  fuckling  him ;  idly.  That 
Favre  continued  to  fuckle  hiin,  while  the  ft^ 
inily  remained  at  Paris;  gd/y.  That  ihe  went 
with  them  to  Dammartin,  and- continued  to 
flickle  him  thei-e,  until  he  was  delivered  0- 
ver  to  Man^ia. 

-  The  Jirjl  ptojk)fitiOn  fs  clear  from  this : 
That  parties  are  agreed  that  the  family  was 
at  MicheB^s  on  the  2  id  ;  and  that  the  child 
liad  no  milk-womaA  but  Favre  at  that  time. 

Tn^Jecondkrid  #iWn/ piropofitions  are  pro- 
ved by  Fivre,  who  is  a  witnefe  againft 
l^hom  the  defendieir  can  take  no  reafonable 
feix:eptioti{  for  that  her  pn^udices  are  in  h- 
TOUT  of  the  defender  and  his  caufe.  All 
things  cOnfidered,  fietch  prejudices  are  naturaiL 
Tbere  is  internal  evidence  of  them  from  the 
circUmibmce  that  &e  mentiobs  of  Mrs  Hewit's 
;  pronouncing  the  word  d^x^  from  whence 
the  witnds  oonje^res,  that  Mrs  Hewit 
meakit  to  iay>  th^t  the  ilefender  was  one  of 

twins. 

ir^us  much  having  been  premifed^  let  us 

inquire  into  the  accounts  given  by  Mrs  Hewit, 

in  her  letters  concerning  tj|^e  eldeft  child 
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Hkn  letter  of  the  ii2d  Jiily  would  infi- 
nuate,  that  the  ddeit  child  Jbad  only  One 
nude  before  Hhe  milk^woman  or  Favre :  •<  He 
•*  (the  youngcfc)  agreeing  fb  wcH,  (with  t^^e 
«  coujatry,  or  with  beiqg  put.of  the  houfeV 
••  we  are  fond  to  fend  the  other  (that  19  out 
«  of  the  h0iife){  fbrae  days  after  your  maftcr 
^  went  out  to  fee  him,  and  found  the  nurfe 
"  drunk ;  i^pon  which  he  fcnt  the  coa^h  fo? 
*•  me,  and  we  brx^ught  him  with  us.  Wk 
"  have  gpt  a  Jim  mU-iuom(in,  tiH  we  get  a  right 
•*  nurfe.'' 

The  expreffions,  **/end  the  other^  and  youf 
mafter  went  out,  would  naturally  imply, 
that  the  eldeft  child  was  fent  to  the  country; 
but  as  the  exprelffions  may  only  imply  out  of 
the  Ijoufe,  not  out  into  the  country^  it  is  beft  to 
underftand  them  in  thq  fenfe  leaft  liable  to 
exception. 

On  tl^e  25th  July,  flie  writes,  «  111  luck  he 
"  has  had. to  his  w.vr?'f,  poor  man  j  but  has'of 
""laft  got  a  fine  one,  and  he  not  a  bit  the 
"worfe.'' 

As,  at  thi5  time,  the  defender  continued 
to  be  fuckled  by  Favre,  it  follows,  that  Mn 
He^dt  by  «  nurfes^  and  at  /^getting  a  fine 
"  one/'  muA  have  mea^t  to  make  the  maids 
l^licve,  that  previous  to  Favre,  he  had  more 

nurfes 


424       THE    SPEECH    OF 

vurfcs  than  one ;  the  leaft  that  is  poi&ble  to 
be  conceived  is,  that  he  had  two  before  Favre. 
.  So  ftands  the  calculation  on  the  26th  July : 
Next,  comes  the  letter  12th  Auguft,  by  which 
time  he  had  been  put  into  the  hands  of 
Mangin. 

At  the  1 2  th  of  Auguft,  then,  hemuft  have 
had  three  nurfes  according  to  the  letter  of  the 
22d  July;  !•  The  drunk  woman  J  2.  Favre; 
3.  Mangin*  Bat  according  to  the  letter  of  26th 
July,  he  muft  have  had  four  nurfes; ;  i.  and  2. 
two  nurfes  before  Favre ;  3.  Favre ;  4.  Man- 
gin. 

On  the  12th  Auguft,  however,  the  fcene 
changes.  <'  Our  dear  little  man  that  is  with  us, 
<<  he  has  been  the  moft  unlucky,  poor  dear,  in 
**  his  nurfes,  w  kf$  has  he  had  thanfioe^  alt  good 
**  milks y  but  bafe  jades ^  would  not  come  along  with 
"  uf  for  hve  nor  money P  She  then  mentions 
the  reaper,  Mangin,  whom  they  had  procured 
in  their  diftrefs  for  want  of  a  nurfe. 

It  follows  from  the  letter  of  the  12  th  Au- 
guft,  that  the  defender  had  Jive  nurfes  before 
Mangin,  who  were  all  good  milks ^  but  bafe  jades, 
that  wou/d  not  come  along  fir  love  mr  money. 

How  are  the  five  to  be  made  out  ?  By  the 
letter  of  the  2 2d  July,  there  were  only  two; 
I.  The  drunk  woman  j,  2.  Favre.    Again,  by 

the 


LORD    HAILES.         .425 

the  letter  of  the  26th  July,  if  there  were  two, 
before  Favre,  the  drunk  woman  and  another, 
ftill  there  would  be  two  wanting  to  compleat 
the  number  of  five;  and  even  this,  upon  the 
fuppofal  that  the  drunk  woman  was  a  good 
milkj  and  one  whom  4iiey  would  have  defired 
to  go  along  with  them. 

In  order  to  reconcile  theletter  of  the  ji<$th 
July  with  that  of  the  12  th  Auguft,  we  muft 
fuppoie  that  the  defender  had  four  nurfes  be- 
fore he  got  Favre;  that  is,  that  he  had  changed 
four  nurfes  before  the  2  2d,  or  rather  before  the 
2 1  ft,  when  the  letter  was  wrote;  and  indeed, 
according  to  the  evidence*  of  Michell's  family, 
by  the  2oth.  But  how  can  this  be  reconciled 
to  probability,  or  to  the  letter  of  the  2 2d; 
more  efpedally  as  it  is  faid,  that  the  defender 
was  fucUed  for  ix^xoi^  days  by  the  drunk  wo- 
man? 

If  the  defender  was  bom  on  the  loth  July 
between  three  and  four  in  the  afternoon,  the 
fooneft  that  he  can  be  fuppofed  to  ha^ve  been 
ready  for  a  inurfe,  or  a  nurfe  ready  for  him, 
muft  have  been  the  morning  of  the  1 1  th.  Sup- 
pofing  that  the  drunk  nurfe  fiaid  but  a  day  in 
the  lodging  with  him,  and  had  him  but  two  days 
with  her  in  her  own  houfe,  which  is  the  lAoil 
limited  explication  oifome  dc^ys^  her&are  three 
H  h  h  days 
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days  confumed.  The  milk-woman»  Favre, 
could  ttot  be  got  latter  than  the  2  ift ;  here 
then  are  ten  days  before  flie  was  got ;  tbm 
at  leaft  are  taken  up  by  the  druni  mir/e;  fo  that, 
in  the  remaining  /even  days,  there  were  hired 
for  the  defender  three  nurfes\  and  during 
that  period,  all  three  difmifled,  not  becaufe 
they  were  bad  nurfes»  but  becaufe  **  they 
'<  were  bafe  jades,  who  would  not  go  to 
**  Rheims  for  love  nor  money.''  It  is  plain, 
that  this  could  be  no  reafon  for  difmifling 
three  nurfes  before  the  defender  was  ten  days 
old 

It  would  be  ftraining  beyond^  meafure  to 
fuppofe,  that  Mrs  Hewit,  by  faying  «  no  lc6 
*^  has  he  had  than  five,  all  good  milks,''  meant 
that  he  had  the  offer  of  no  le{s  than  five ;  for, 
befides  that  the  words  do  not  bear  this  fenfe, 
Ihe  adds  in  the  (ame  letter, «« inffiteof  alltbat^ 
«*  he  is  the  ftatelieft  dear."  This  neceflarily 
implies,  in  fpitc  of  his  having  changed  fo 
many  nurfes. 

Mrs  Hewit,  in  her  examinations,  gave  an 
account  of  the  nurfes  different  from  any  of 
the  accounts  contained  in  her  letters.  Her 
hypothefis  is  as  follows. 

The  firft  nurfe  procured  by  Madame  le 
Brun  continued  with  the  child  till  Sir  John 

found 
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found  her  drunl^  and  then  the^  child  was 
brought  to  Michell's,  where  it  got  2d  nurfet 
the  milk-woman  Favre ;  3d  nurfe  who  was 
procured  by  Sir  John,  and  proved  a  bad  one 
with  no  milk;  4th,  the  milk-woman  got 
back  for  the  fecondtime;  $th,  the  nurfe 
Mangin. 

When  this  hypothefis  is  confidered,  it  muft 
be  acknowledged  to  be  very  ingenious.  It 
reconciles  the  letter  of  the  azd  and  26th  Ju* 
l]r.  Thus>  on  the  2 2d,  they  had  quitted  the 
drunk  nurfe,  and  got  the  milk- woman,  by  the 
t6th,  they  had  got  and  had  difmifled  the  nurfe 
with  no  milk,  and  had  got  back  Favre;  and 
therefore,  it  might  be  faid,  that  the  child  had 
had  illluck  to  his  nurfes,  having  changed  two, 
the  drunk  woman,  and  the  woman;  without 
milk ;  and  that  he  had  now  got  a  fine  one,  (<•  e.) 
the  milk- woman  Favre  for  the  fecond  time. 

But  this  is  ftill  irreconcilable  with  Favre's 
evidence,  and  with  the  five  nurfes  changed 
before  the  12  th  of  Auguft. 

Th£  roll  of  nurfes  in  her  letters  2 2d  and 
26th  July,  and  in  her  depofitions,  will  never 
anfwer  to  her  account  "  oi five  good  milks ^  who 
"  would  not  come  along  with  them  for  love 
"  nor  money,"  The  drunk  nurfe  could  not  be 
faid  to  be  a  good  milk^  or  one  whom  they  de- 

fi«ed 
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fired  to  go  along  with  them.  The  niirfe  with 
no  milk,  and  who  was  branded  as  a  thief, 
could  not  be  a  good  milk,  or  one  whom  they 
deiired  to  go  along  with  them.  The  other 
two  nur&s  befides  Favre,  are^  in  ail  probabi- 
lity, imaginary  j  fo  that,  "  the  five  bafe  jades 
**  with  good  milki^  are  reduced  to  the  folitary 
Favre. 

From  what  has  been  faid,  it  appears,  that 
Mrs  Hewit,  when  her  ideas  were  clear,  and 
her  memory  entire,  has  endeavoured,  by 
heaping  up  minute  circumftances,  to  ihow  the 
diftrefs  they  were  in  for  nurfes,  the  difficul- 
ties they  were  daily  encountering^  and  the 
great  care  and  concern  for  Lady  Jane  and  the 
children,  expreffed  both  by  Sir  John  and  hcr- 
felf;  but  that,  in  entering  into  this  detail, 
flie  has  both  contradifted  herfelf,  and  the  uo- 
exceptionable  witnefs  Favre. 

Further,  Mrs  Hewit,  in  her  letter  of  the 
26th  July  1748,  fpeaks  of  the  Do&or  having 
ordered  Lady  Jane  to  the  country  in  eigkt 
days.  It  muft  be  admitted,  that  this  means 
to  corivey  the  idea,  that  at  this  time  there  -^"^ 
a  Doctor  attending  Lady  Jane. 

I  think  that  there  is  convinchig  evidence, 
that  there  was  no  Doftor  attending  Lady  Jane 
at  that  time ;  and  that  this  may  be  proved 
•  •  •  without 
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uithout  having  a^y  regard  to  the  evidence  of 
the  people  in  Michell's  houfe. 

From  Favre's  evidence  it  is  plain,  that  fiie 
never    faw  a   man-midwife  or  phyfician  a- 
bout  Lady  Jane  or  the  child    Favre  had  the 
child  under  her  care  from  the  2  ift  July  at  la-  " 
teft :  It  is  impdffible  to  fuppofe  that  the  man* 
midwife  was  in  the  courfe  of  vifiting  Lady 
Jane  after  the  2  ift,  and  yet,  that  he  never  was 
taken  to  vifit  the  nurfe  and  child,  who  were 
cither  in  the  houfe,  or  within  a  door  or  two  of 
it ;  a  child  almoft  ftarved  by  a  bad  nurfe ;  a  nurfe 
taken  at  a  venture  to  fupply  her  place ;  an 
anxious  mother,  a  fond  father,,,  a  careful  fe- 
male companion  ;  and  yet  the  man-midwife  at- 
tending Lady  Jane  was  never  fent  to  examine 
Uie  condition,  either  of  the  nurfe  or  of  .the 
child!  This  pafles  belief ! 

It  would  confume  too  much  time  were  I 
to  take  notice  of  all  the  contradidions  and 
improbabilities  in  Mrs  Hewitts  evidence.  One 
circumftance,  however,  I  cannot  omit. 

She  has  fwom,  that  "  flie  had  no  converfa^ 
"  tion  with  Lady  Jane  concerning  the  mau- 
"  midwife,  prior  to  the  delivery.*'  If  this  is 
true,  and  fuppofing  a  real  delivery,  I  will  be 
bold  to  affirm,  that  it  is  a  Angular  fad,  not  to 
be  parallelled  in  the  hiftory  of  human  nature  : 

That 
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That  the  confident  of  Lady  Jane,  her  fingle 
acquaintance  in  a  ftrange  country,  ihould  ne^ 
ver  have  any  converfation  with  her  concerning 
a  perfon  whom  they  had  come  fo  far  to  feek;  a 
perfon  who  was  to  be  employed  in  the  office 
the  moft  interefting  that  could  be  imagined! 
This  circumftance  has  always  ftruck  me,  and 
I  cannot  account  for  it  upon  the  common 
principles  of  human  nature. 

It  is  further  to  be  obferved,  that  Mrs 
Hewit  herfelf  fays.  That  Lady  Jane  would 
have  lain  in  at  Madame  Obin's  houfe  in  Bruf* 
fels,  had  not  Mr  Obin  been  called  away. 
Mrs  Hewit  muft  mean,  that  Lady  Jane  in- 
formed her  of  this.  She  further  fays.  That 
Lady  Jane  had  no  nurfe  befpoke,  and  would 
not  allow  one  to  be  befpoke  ^  becaufe  Ibe 
did  not  know  whether  Ihe  would  bear  a  li- 
ving child.  She  alfo  fays.  That  Lady  Jane 
alked  Madame  Andrieux  about  midwives  aC 
Rheims,  heard  her  anfwer,  and  interpreted 
the  converfation.  Here  are  converfadons  a- 
bout  the  place  of  lying  in,  about  the  procu- 
ring or  not  procuring  a  nurfe,  and  about  the 
ignorance  of  the  midwives  at  Rheims  i  and 
yet  there  was  never  any  converfation  about 
the  perfon  whom:  Lady  Jane  was  to  employ 
at  her  delivery.     How  can  thefc  things  be 

rccon- 
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reconciled  ?  Can  I  believe  them  all?  or  which 
of  them  ought  I  to  believe  ? 

I  come  now  to  an  unexceptionable,  though 
a  ToumeUe  evidence ;  I  mean  not  Godefroy* 
but  6ode£roy's  books. 

Th£  refidence  at  Godefroy'ft  is  one  of  the 
capital  articles  of  the  caufe ;  for  if  it  be  once 
eftabli&ed,  that  Sir  Johh  and  Lady  Jane  re* 
lided  at  Godefroy's  until  the  14th  July,  or 
paft  the  loth  of  July,  the  whole  fyftem  of 
the  defender,  and  every  prop  and  pillar  of  it, 
fall  at  once  to  the  ground. 

The  more  I  examine  thofe  books,  the  more 
I  am  perfuaded  of  this  propofition.  That  Sir 
John  and  Lady  Jane  were  at  Godefroy's  upon 
the  loth  of  July  1748. 

The  following  particulars  feem  clear  : 

ly?.  That  the  blank  article  in  the  houfe- 
hold-book,  J^^tMfir,  4^11^  J^i////p^  relates  to  a  com* 
pany  of  three  people  at  three  livres  per  head. 
There  is  neither  evidence  nor  probability^ 
that-any  company  ever  came  there  and  re- 
iided  at  the  rate  of  four  livres  ten  fous  per 
head ;  and  I  cannot  explain  this  article  in  a 
different  manner  froni  the  other  articles  in 
the  books. 

idlyt  That  it  relates  either  to  a  man  ha- 
ving 
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Ting  perfons  of  another  fex  ^th  him,  or  to 
a  man  who  acled  as  the  mafter  Of  a  family. 

^dlyy  That  it  relates  to  a  company  which 
entered  in  the  evening  of  the  4Ch  of  July. 
^thly^  That  it  relates  to  a  company  of  thr^ 
perfons  having  no  fervant  with  them. 
'  S^f^fyy  That  the  artick,  <<  Monfieur  a  paye  d 
^  rtummtncer  relates  to  the  fame  company  for 
whom  an  account  was  opened  on  the  even- 
ing of  the  4th  of  July. 

.  .  All  this!  appears  from  written  evidence, 
and  would  equally  well  appear,  although 
Godefroy  and  his  wife  had  died  fifteen  years 
ago,  without  being  ever  examined,  as  it  can 
do  now  while  they  are  alive,  and  fiand  as 
witneffes  in  this  caufc 

Now,  the  tiinc  of  entry,  the  number  of 
perfons,  that  one  of  them  was  the  pay  mailer, 
that  they  had  no  fervant,  do  all  prediely  a- 
gree  with  Sir  John  Stewart  and  his  com- 
pany. 

Thb  quefkion  then  is.  How  is  this  article 
to  be  difcriminated  from  Sir  John  Stewart 
and  his  company  I  By  article^  I  mean  both  ar- 
tides f  as  they  confefTedly  relate  to  one  com- 
pany. 

The  defender's  hypothefis  muft  be,  that 
an  account  was  opened  in  Godefroy's  houfe- 

,     hold- 
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liold-book  for  a  company,  as  entering  on  the 
4th  of  Jnly  after  dinner :  That  this  company 
confifted  of  three  perfons ;  that  one  of  them 
was  the  paymailer;  that  they  had  no  fervant 
with  them  ;  and  that  this  company  was  dif* 
ferent  from  Sir  John  Stewart's  company,  al- 
though agreeing  with  it  in  all  thofe  particu- 
lars. 

To  fuppofe  that  Godefroy  kept  a  third  book^ 
is  contrary  to  evidence,  and  without  proba- 
llty. 

To  fuppofe  that  the  namelefs  company 
confifted  of  two  perfons  at  four  and  a  Jijilf 
livres  per  head,  is  an  ingenious  conjedure ; 
but,  befides  other  objeftions,  is  liable  to  this, 
tkt  the  defender  has  repeatedly  aflerted, 
"that  the  book  in  queftion  was  merely  a 
"book  for  the  ordinary  of  the  houfe;''  and 
it  is  agreed,  that  that  ordinary  was  at  the  rate 
of  three  livres  per  head. 

The  defender's  hypothefis  docs  further 
fuppofe,  that  they  were  in  the  houfe  on  the 
7th  of  July,  and  yet  were  not  inferted  in  the 
police-book,  while  Sir  John  Stewart  and  his 
company  were,  and  that  they  had  an  account 
opened  for  them  in  the  houfe-book,  while 
Sir  John  and  his  company  had  none  opened 
for  them;  or,  in  other  words,  that  they  were 

w       •       •  • 
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in  the  houfehold-book  and  not  in  the  police- 
book^  while  Sir  John  and  his  company  wen 
in  the  police-book  and  not  in  the  houfehold- 
book. 

Further,  a^  the  defender  holds,  that  the 
tnfpeSleur  aftnatlly  -  vifited  the  houfe  on  tlie 
nth  July,  his  hypothefis  muil  lead  him  to 
maintain,  that  this  namelefs  company  efca- 
ped  not  only  one  vifa  of  the  injpe£leur,  which 
is  common,  but  two  vifas,  that  of  the  6th, 
and  that  of  the  nth. 

All  thiols  poiCble;  becaufe  all  this  does 
hot  infer  an  abfolutc  contradiftion ;  but  it  is 
exceedingly  improbable,  as  every  one  at  firft 
fight  muft  perceive. 

But  the  great  iiiiprobability  of  this  hypo- 
thefis, and  coilfeqtiently  the  great  probability 
of  the  contrary  hypothefis,  will  further  ap- 1 
pear,  when  it  is  confidered,  that,  in  the  whole  I 
of  Godefroy's    police-book,    from  February' 
1 747  to  the  end  of  the  year  1 749,  there  is  fcarce- 
ly  one  fingle  inftance  of  an  entry  of  a  com* 
pany  of  two  or  more  in   the  police-book/ 
which  has  not  a  correfponding  account  in 
the  houfehold-book.     I  have  examined  them 
all  with  care  ;  and  the  only  exceptions  feem 
to  be  that  of  Cliquinot  and  Mopimt,  No.  22^.} 
and  the  one  in  controverfy;  even  the  example 

of 
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if  Cliquimt  and  Moplnot,  may,  with  ap- 
tcarance  of  reafon,  be  difputed.  At  the  fame 
ime,  during  the  period  from  February  1 747 
0  the  end  of  the  year  1749,  there  are  at 
:aft  forty-fix  examples  of  companies  mark- 
d  in  the  police-book. 
This,  of  itfeli^  affords  a  very  ftrong  prep 

umptiooy  that   the  article,  "  Mr -/oat  en- 

'  Ires,  ^me  JuiUet  1 748/'  has  a  correfponding 
uticie  in  the  police-book;  and,  if  it  has^ 
^ea  the  caufe  is  determined. 

1  do  not  enter  into  the  queftion,  as  to 
^ngle  perfons  faid  to  be  entered  in  the  police- 
book,  \v^ithout  a  correfponding  article  in  the 
houfehold-book ;  becaufe  a  fingle  perfon  may 
be  more  eafily  omitted  than  a  company.  As 
to  thofe  fingle  perfons,  I  think,  that  the  pur- 
suers have  made  the  e;s:ample^  too  few,  the 
defender,  too  numerous* 

It  is  not  fufficient  to  fay,  that  this  article 
of  Godefroy's  book  would  not  be  probative 
in  a  queftion  for  half  a  crown.  Moral  evi- 
dence k  not  to  be  regulated  by  the  ftatute 
i68i. 

Suppose,  that  th^re  ]»rere  produced  a  letjter 
from  Godefiroy  to  Mr  Maillefer,  acknowled^- 
ii^g  his  letter  of  recommendation  of  ^  Scots 
Colonel  and  two  ladies,  and  mentioning,  that 

they 
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they  had  been  afhially  in  his  houfe,  and  did 
not  leave  it  till  after  the  loth  of  July;  fuch 
letter,  though  not  dated,  and  chough  not  all 
written  with  Godefroy's  own  hand,  would 
go  very  far  indeed  to  terminate  this  great 
controverfy ;  and  yet  it  might  not  be  proba- 
tive in  a  queflion  for  half  a  crown. 

Hitherto,  I  have  confidered  the  queftion 
as  to  Godefiroy's  books,  as  if  Godefroy  were 
dead,  or  no  witnefs  in  this  caufe.  But,  when 
Godefroy's  depofition  is  confidered,  the  evi- 
dence becomes  more  cogent. 

I  have  Ihewn,  that  the  articles  continued 
down  from  the  4th  to  the  13th  July  1748, 
do  naturally  and  probably  apply  to  Sir  John 
Stewart. 

Godefroy  fwears,  that  they  do  apfly;  and, 
if  I  am  well  founded  in  my  premifes,  he 
fwears  nothing  but  what  is  natural  and frO' 
bahle. 

By  parity  of  reafon,  had  Godefroy  fworn, 
that  thofe  articles  did  not  apply  to  Sir  John 
Stewart,  he  would  have  fworn  what  was 
neither  natural  nor  probable^ 

His  depofition  implies,  that  the  artide, 
4/A  July^  continued  on  the  eighty  relates  to 
the  perfon,  who  on  the  oppofite  fide  of  the 

book 
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book  is  deiigned  Mr  Stewart,  and  marked  as 
entering  by  himfclf,  8th  Auguft  1748. 

This,  ofitfelf,  might  be,  held  a  fufficieat 
caufe  for  Gode£roy^s  remexc^eriog  who  they 
were  that  rciided  in  hi3  houfe  for  above 
eight  days  in  July  1748. 

It  is  difficult  always  to  affign  the  caufes 
which  originally  fixed  a  fad  in  the  memory 
of  any  man« 

GopEFaoY  may  have  had  many  caufes  for 
remembering  Sir  John  Stewart  and  his  com- 
pany, and  for  remembering  the  connexion 
between  them  and  the  written  evidence. 

A  perfon  recommended  to  him  by  repeated 
letters  from  a  man  of  diftindion  at  Kheims ; 
a  Briton  coming  with  his  family  to  Paris 
before  p^ace  was  declared ;  a  Briton  coming 
with  ladies ;  the  fame  perfon  returning  to 
his  houfe  within  the  fpace  of  a  month  :  All 
thofe  circumfiances  may  have  concurred  in 
fixing,  the  idea  of  Sir  John  Stewart  upon 
Godefroy's  memory. 

There  arc  many  things  which  imprefs  an 
idea  upon  the  memory ;  and  that  idea  will 
remain  after  the  caule  of  the  idea  is  effaced. 

The  defender  himfelf  has  fuggefted  another 
caufe,  why  Godefroy  may  have  had  the  remem- 
brance of  Sir  John  Stewart  and  his  company 

impreffed 
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knprefited  on  his  mind.  He  contends,  that,  on 
the  4th  July  1748,  there  were  in  Godefroy's 
but  two  lodgers,  Mr  Refette  and  Mr  Dejcowr- 
boTtSf  befides  the  namelefs  company,  and  Sir 
John  Stewart's  company.  Now  fuppofing, 
that  the  two  perfons  firft  mentioned  and  Sir 
John*s  company  were  the  only  lodgers  in  the 
houfe,  the  memory  of  that  company  would 
be  more  lively  in  the  mind  of  Godefroy, 
than  if  he  had  been  in  a  hurry  of  bufinefs 
with  his  houfe  quite  full  of  guefts. 

If  it  was  Godcfroy's  general  and  almoft 
univerfal  cuftom,  to  fill  up  the  names  of  his 
guefts  in  his  houfehold-book,  the  very  omif- 
fion  of  that  circumftauce  might  aid  his  me- 
mory to  the  blank  article* 

The  circumftance  of  there  being  few  finglc 
lodgers  in  his  houfe,  and  no  other  company 
at  all  befides  Sir  John  and  his  family,  made  it 
of  lefs  moment  whether  the  account  was  filled 
up  or  left  blank. 

Had  there  been  another  company  in  the 
ioufe  entering  at  the  fame  time,  and  confift- 
ing  of  the  fan^e  number  of  perfons,  this  cir- 
cumftance alone  would  have  made  it  the  more 
neceffary  to  diftinguilh,  by  fome  name  or  ap- 
pellation, between  the  one  company  and  the 
other, 

MA^•^ 
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]^f  AMY  Other  caufes  of  inowledge  xnight  be  fug-» 
l^efted.  The  only  one  I  ihall  add,  is  derived 
from  the  language,  manners,  and  addrefs  of 
Sir  John  Stewart. 

Of  this  the  proof  in  the  prefentcaufe  affords 
more  than  one  example :  He  is  remembered 
by  one  of  the  paffengcrs  in  the  ftage-coach  to 
Paris  for  a  point  of  honour  difpute  about 
feats,  and  for  faying  nwn  place,  inftead  of  ma 
place.  Madame  Pelletier,  though,  as  the  defen- 
der obferves,  flie  was  then  very  young,  and 
probably  did  not  attend  the  coffee-houfe;  yet 
Ihe  remembers  Sir  John  Stewart,  and  de« 
fcribes  him  with  fufiBicient  exadnefa^  The 
mention  which  fhe  makes  of  Sir  John  refiding 
in  the  Rue  St  Martin,  points  out  the  time  bet* 
ter  than  ihe  herfelf  could  do  from  memory. 

After  all  this,  why  are  we  to  fuppofe,  that 
Godefroy  is  a  perjured  man,  and  unworthy 
bfcrq^t? 

It  has  been  faid,  that  people  who  eat  in 
their  own  chamber  paid  more  than  in  the  ordi* 
nary;  and  that,  as  Sir  John  and  his  company 
cat  in  their  own  chamber,  the  blank  article 
ftated  at  the  ordinary  prices,  cannot  relate  to 
them. 

But  this  argument  proceeds  upon  a  mif- 
take  of  the  fad.      Madame  Godefroy  fays, 

«  That 
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«*  That  at  the  fame  time,  the  pcrfons  wha 
"  chofe  to  eat  m  their  own  apartments,  if 
"  they  were  not  fatisfied  with  the  ordinary^ 
« gave  notice  thereof ;  but  that  generally 
«  they  were  all  fatisfied  with  it ;  and  that 
"  tf^e  price  of  the  ordinary  was  the  fame,  whe- 
**  ther  people  eat  in  their  own  apartments  or  at  tk 
«  table  dTidte.**  If  Madame  Godefroy  is  to 
be  credited  in  any  thing,  it  is  in  a  circumftance 
of  this  kind  j  and  there  is  nothing  in  the  proof 
which  contradicts  her. 

It  haa  alfo  been  faid,  that  it  is  incredible 
that  Sir  John  would  have  remained  at  Godc- 
firoy's  on  the  i  oth  of  July,  and  yet  have  fix- 
ed upon  that  day  as  the  sera  of  the  delivery ; 
for  that  the  danger  of  a  difcovery,  by  means 
of  the  people  at  Rheims,  was  evident. 

But  it  does  not  ^pear,  that  the  people 
with  whom  Sir  John  and  Lady  Jane  became 
acquainted  at  their  return  to  KheimS|  ever 
knew  of  the  day  fixed  for  the  delivery  of  the 
twins.  Mr  Andrieux  and  his  fiunily  may 
have  heard  it;  but  then,  What  could  have 
induced  them  to  have  traced  out  Sir  John, 
or  to  have  inquired  where  he  lodged  upon 
the  loth  of  July  ? 

After  all  that  has  been  faid  for  proving 
that  Sir  John  Stewart  and  Lady  Jane  were  at 

Godefroy*s 
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Godefroy's  upon  the  loth  of  July  1748, 1  ad- 
mit, that  thefe  circumftances  would  be  of 
Jittlc  moment,  were  there  better  and  more 
convincing  evidence,  that,  after  a  ftay  of 
two  or  three  days,  Sir  John  removed  from 
Godefroy's,  and  was  at  another  houfe  upon 
the  loth  of  July :  And  this  leads  me  to  in- 
quire what  proof  there  is  of  his  refiderice  at 
the  houfe  of  a  Madame  le  Brun,  to  which  houfe 
it  is  aflerted,  that  he  removed  about  the  7th 
of  July. 

All  the  laborious  fearches  in  the  capita- 
tion-rolls for  a' Madame  le  Brun  have  proved 
unfucccfsful ;  no  difcovery  has  been  made  of 
fuch  a  Madame  le  Brun  as  might  anfwer  to 
the  defcription  given  by  Sir  John. 

There  is  no  evidence  of  a  perfon  having 
eluded  the  capitation-  who  was  poffeffed  of 
lodgings  capable  of  accommodating  herfelf, 
her  daughter  grown  up  to  woman's  eftate, 
and,  at  leaft,  one  fervant  maid,  together  with 
a  female  lodger  and  three  ftrangers,  who,  at 
that  time,  muft  be  fuppofed  neceflarily  to 
have  required  three  beds.  It  is  plain,  that 
there  muft  have  been  five- beds  in  this  houfe, 
although  one  of  the  family  had  flept  with  the 
'female  lodger. 

Kkk  None 
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None  of  Xixcfive  Madames  le  Bruns,  men- 
tioned in  the  proof,  can  poflibly  conneft^with 
the  defcription  given  of  the  fuppofed  perfon 
in  controverfy. 

Not  Madamoifelle  le  Bran,  il2^^^(?B/«?r^; 
bccaiife  j(he  lived  fingle,  and  in  a  fourth  ftory. 
Not  Madamoifelle  le  Brun,  Rue  du  Murier\ 
bcc^.ufe  flie  alfo  lived  fingle,  and  in  a  fourth 
ftory.  Not  Madame  le  Brun,  Rue  des  Aman- 
diers;  bccaufe  (he  and  her  daughter  had  a 
Ji^igle  room  in  a  third  ftory.  Not  Madame 
le  Brun,  RueDomiiuque ;  becaufe  her  refidcncc 
is  hfolutely  incoi  iiilcnt  with  the  defcription 
or  u  llreet  on  the  left  hand  of  the  Rtie  de  la 
Cc:fh\':ie,  as  one  goes  from  the  Pont  Neuf  to 
Luxembourg. 

Least  of  all,  Madame  le  Brun,  Ruede  laCo- 
medic,  although  flie  is  reprefented  as  the  perfon 
whole  defcription  bears  the  neareft  refem- 
blance  to  Sir  John's  Le  Brun ;  for  that  the 
Rue  de  la  Coniedie,  can  pever  be  faid  to  be  on 
the  left  hand  of  the  Rue  de  la  Coinedie;  and  Sir 
John  would  never  have  made  an  excufe  for 
not  remembering  the  ftrcets  to  the  left  of  the 
Rue  dj  la  Comedie,  by  reafon  of  their  number,  if 
he  had  meant  to  place  the  houfe  in  queftion, 
not  in  one  of  thofc  ftrcets,  but  in  the  Rue  dt-b 
Comedie  itkU :   Befidcs,  this  Madame  le  Bnin 

vas 
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was  n  Ilngle  woman :  There  is  no  appearance  of 
her  daughter  or  fervant  on  the  capitalion-roll ; 
and  flie  muft  have  been  of  the  very  meaneft 
rank,  for  flie  is  taxed  at  three  livres,  while  the 
apprentice  to  a  dealer  in  carthen^ware  is  taxed 
at  four  livres.  • 

Bar,  indeed,  I  much  doubt  of  the  proprie- 
ty of  all>this  fearch  in  the  capitation-rolls.  I 
ftill  think  that  the  Madame  Ic  Brun  in  que- 
ftion  muft  be  fought  for  among  thofe  who  kept 
either  bdtel garni,  or  fbambres  garnies. 

The  accounts  given  by  Sir  John  and  Mrs 
Hewit  are  inconfiftent  with  the  fuppofition  of 
Madame  le  Brun  being  a  garde  nialade,  or  a 
woman  keeping  a  dep6t  for  an  accoucheur.  If 
fo,  then  flie  muft  have  been,  (if  flic  exifted  at 
all),  a  perfon  who  kept  an  hotel  garni,  oTcham- 
bres  garnies. 

In  the  whole  declarations  and  depoiitioris 
of  Sir  John  Stewart  and  Mrs  Hewit,  there  is 
not  the  moft  remote  hint  of  Madame  le  Brun 
being  a  garde  malade,  or  keeper  of  a  depCt, 

I.  They  both  fpeak  of  a  houfe  like  Mi- 
chcll's,  in  fo  much  that  the  dificrcncc  in  de- 
fcription  is  fcarcely  perceptible ;  and  the  dc- 
fcriptions  feem  like  the  fame  piciurc  delinea- 
ted on  different  canvaflcs. 

2,  Sir 
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2.  Sir  John  thinks  that  his  Madame  leBrun 
was  recommended  to  him  by  Godefroy's  peo- 
ple. This  fliows  that  he  never  thought  of  the 
hypothefis  of  Madame  le  Brun  being  recom- 
niended  by  a  man-midwife  as  a  ^arde  maladt, 
or  keeper  of  a  dej>6t. 

3.  There  is  nothing  in  the  whole  proof, 
which  even  feems  to  infinuate,  that  lodgen 
are  ever  received  into  the  houfe  of  a  garde 
malade^  or  of  one  keeping  a  dep6t\  and  yet 
here,  we  have  Sir  John,  Lady  Jane,  and  Mrs 
Hewit,  all  fuppofed  to  occupy  feparate  beds ; 
and  alfo  a  woriian-lodger. 

/^.  There  is  nothing  in  the  whole  proof, 
which  even  feems  to  infinuate,  that  a  woman 
of  Lady  Jane's  fafliion,  and  not  obliged  to  He  in 
clandeftinely,  did  ever  think  of  being  deli- 
vered in  fuch  a  place ;  in  the  afylum  of  loofe 
women,  or  in  a  receptacle  for  the  very  meaneft 
of  the  people,  for  a  Mignon,  not  a  Lady 
Jane  Douglas. 

It  is  material  tp  obferve,  that,  during  the 
lifetime  of  Sir  John  Stewart,  this  idea  of  a 
garde  mal^dcy  or  a  keeper  of  a  depdt^  was  ne- 
ver adopted.  This  is  a  circumftance  which 
merits  particular  attention.  The  informa- 
tion for  the  defender  of  July  1763,  was  cer- 
tainly drawn  up  from  materials  furnilhed  by 

Sir 
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Sir  John  Stewart ;  it  would  be  injurious  to 
fuppofe,  that  the  defender's  counfel  would 
draw  up  an  anfwer  to  the  condefcendenccy  with- 
out taking  Sir  Johtfs   affiftance,  as  to  facts 
whereof  he  was  the  fitteft  perfon  to  inftruft 
them.     Had  they  anfwered  the  condefccnd- 
ence,  without    taking  Sir  John's  affiftance, 
they  would  have  mifled  the   purfuers,  and 
perplexed  themfelves   in  the   proof.      They 
have  too  much  candor  for  the  one,  and  toa 
much  judgment  for  the  other. 
Thus  ftanding  the   cafe,  it  will  be  fit  to 
.  read  a  paragraph  or  two  from  that  informa- 
tion, p.  22. "  To  the  condefcendence,  as  to  Ma- 
"  dame  Le  Brun  not  being  in  the  police-book, 
^*  it  is  anfwered.  That  there  is  no  reafon  to  think 
'*  that  the  books  or  regifters  at  Paris  are  more 
"  exaftly  kept,  or  that  the  officers  entrufted 
«  with  them  are  more  accurate,  than  thofe 
"of  the   lame  kind   kept  in    Britain;  and 
**  therefore  thefe  books  referred  to  in  Paris, 
"  can  have  very  little  influence  or  weight  in  a 
"  queftion  of  this  kind.'' 

Now,  had  Madame  le  Brun  been  fiippofed 
not  to  have  kept  an  h6tel  garni y  or  chanibres 
garnies,  here  would  have  been  the  time  to 
have  faid  fo,  and  to  have  made  the  diftinftion 
between  an  h6tcl  garni  and  a  def6t ;  and  the 

defender 
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defender  would  have  properly  urged,  that  the 
non-exiftence  in  the  regifter,  of  a  Madame  k 
Brun  in  1748,  keeping  an  hotel  garni ^  or  chain- 
bres  garnies^  was  a  circumftance  extraneous  to 
the  caufe,  and  abfolutely  immaterial ;  for  that 
the  Madame  le  Brun  in  queftion  kept  no  fuch 
hotel  garni,  or  chambres  garnies,  but  kept  a  dd- 
pot. 

It  is  now  faid,  that  Sir  John  Stewart  did 
not  know  the  difference  between  an  hotel  garni 
and  a  dep6t.  I  fhall  make  that  fuppofition,  al' 
.  though  it  implies  that  Sir  John  Stewart  did 
not  know  the  difference  between  fiich  a  lod- 
ging-houfe  as  he  would  take  his  wife  to  at 
the  eve  of  her, delivery,  and  the  wretched 
habitation  of  ftrumpets  ,and  beggars.  But 
then,  what  will  be  faid  of  the  following  pa- 
ragraph in  the  defender's  information,  ift  Ju^ 
ly  1763  ? "  As  for  a  keeper  to  Lady  Jane,  their 
"  finances  would  not  admit  of  any  extraordi- 
"  nary  expence ;  nor  was  a  keeper  7iecejfary,  as 
^*  Mrs  Hewit  was  attending  her/' 

If  Lady  Jane  actually  lay  in  at  tlie  houfe  of 
a  woman  keeping  a  depots  or  of  a  womaa 
whofe  profeffion  was  that  of  a  garde  maladt\ 
is  it  poffible  to  imagine  that  neither  Sir  Joha 
Stewart,  nor  Mrs  Hewit,  would  haveintorm- 
pd  the  defenders  co^nfel,    that  Lady  Jane 

^clually 
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afhiaJJy  lay  in  at  the  houfe  of  a  perfon,  whofe 
p.-ofeffion  was  that  of  a  lick  nurfe  or  keeper? 
Inftead  of  fearching  for  reafons  why  Lady 
Jane  had  no  keeper,  the  defender  would  have 
raid  in  his  anfwers  to  the  condefcendence. 
hat  Lady  Jane  bad  a  keeper,  and  lived  in  the 
^ufe  of  a  keeper. 

"hus  the  fuppofition  oiz dep6t,  or  the  houfe 
^ ;  garde  malade,  was  not  entertained  during 
the  ife  of  Sir  John  Stewart.  Afterwards  fome 
|upp»fition  of  this  nature  was  required;  for 
it  cane  out  upon  proof,  that;  if  Madame  le 
Brun  hdkept  znhdtel  garni  ov  chambres  garrties, 
fte  mul  have  been  in  the  regifter  of  poUce- 
but  thatno  fiich  Madame  le  Brun  appeared 
upon  th<fe  regifters,  and  confequently  that 
flic  did  no  exift. 

As  the  n,n.exiftence  of  a  Madame  le  Brun 
IS  proved;  a,d  as  there  is  here  affembled  a 
ranety  of  profs  inconfiftcnt  ^-ith  the  fuppo- 
fition of  a  delvrcry  at  a  depot,  or  at  the  houfe 
of  a  garde  malo^,  the  inference  is.  That  Ma- 
darae  le  Brun,  ^d  her  daughter,  and  her  fe- 
male lodger,  areni„,aginarypcrfoRages.  as 
much  as  lierre  la  INarre  the  Walloon  fur-eon 

and  his  intimate  frind  Dubois  the  painter  in 
miniature. 

The 


448        THE    SPEECH    OF 

The  proof  of  the  non-exiftence  of  this  ef- 
fential  perfon  in  the  drama,  is  of  exceeding 
moment:  By  like  proofs  of  the  non-exifteacc 
of  pcrfons  introduced  into  other  dramas, 
great  and  daring  frauds  have  been  deteded. 

Your  Lordlhips  will  remember  the  unps- 
rallelled  effrontery  of  the  perfon  who  terro^d 
himfelf  George  Pfalmanazar.  This  man  in- 
vented adefcriptionof  theifland  of  Fornrofa; 
drew  up  an  account  of  its  laws  and  inftitutions; 
made  a  gi'ammar  of  its  language,  anc  per- 
fifted  in  his  fable  for  many  years. — On?  great 
means  of  his  detection  was  the  proo'  of  the 
non-exiftence  of  father  Rhodes  tit  Jefuit, 
whom  Pfalmanazar  reported  to  ha\s  been  his 
conductor  into  Europe. 

An  irapofture  more  recent  x^  detecled 
by  a  proof  of  the  non-exifteu'C  of  Count 
Vincenza  delta  Torre^  the  imaginay  hufband  of 
^the  daughter  of  Sigmr  Conpi^ini  of  Perm: 
and  it  is  remarkable,  that,  t^'  the  hiftorian 
of  Formofa  did  at  length,  wth  much  contri- 
tion, acknowledge  his  inyofture;  yet  dut 
the  other  hiftorian  perfiftd  in  aflerting  the 
exiftencc  of  Count  Vincefo  della  Tcrre^  altho' 
there  was  compleat  mo^il  evidence  that  he 
had  never  exiftcd,  unlfs  in  the  imagination 

of  the  profcflbr  at  Mi^rata. 

II A  vise 
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Having  Already  deuined  your  Lordfliips 
fo  long»  I  will  but  juft  touch  upon  the  proof 
as  to  the  two  enlevements^ 

With  rcfpecl  to  the  enlevement  of  Mignon's 
child;  many  of  the  circumftances  co-incide 
with  the  fyilem  of  the  purfuers,  others  dif^ 
agree  with  it.  The  principal  differences  are  in 
the  defcription  of  the  perfon  who  carried  off 
the  child,  knd  in  the  colour  of  the  child's 
eyes  :  And  it  is  remarkable  that  thofe  diffe* 
rences  are  mentioned  by  the  witneffes  to 
whofe  teftimony  the  defender  has  chiefly  ob- 
jcfted,  by  the  perjured  Mignons !  Set  their  te- 
ftimony ailde,  and  the  conneftion  between 
what  paffed  in  the  Fauxbourg  St  Antoine,  and  at 
the  hotel  D^Anjou  *  is  wonderful. 

The  enlevement  6(  Saury's  child  does  ftill 
more  exaAly  refemble  the  hiftory  of  Sholto* : 
The  witneffes  to  that  enlevement  are  not^liable 
to  fufpicion ;  they  were  firft  difcovfered  and 
examined  by  the  defender's  agents  :  Had  they 
varied  upon  oath,  from  what  they  declared 
at  their  firft  examination,  the  defender  would 
have  availed  himfelf  of  that  material  circum- 
ftance.  But  it  is  not  faid  that  they  have 
ever  varied;  and  indeed  their  evidence  bears 
the  marks  of  truth  and  candor.  Although 
Lll  I 

•  Michelle's. 
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I  do  not  appi?OTe  of  the  fiile  of  the  MaiUmre, 
yet  the  iritne&s  of  the  Faoxbowg  St  Lao- 
rent  could  not  be  inftrudcd  by  ^hc  Monhare. 
On  the  contiary,  the  Monitnre  was  drawn 
up  in  confequence  of  the  informatfoa  pre* 
vioufly  received  from  thofe  witneiTes* 

I  have  already  detained  your  Lordihips  too 
kmg;  and  therefore  I  conclude  as  I  began» 
that,  with  great  unwilUngnefs^  I  give  my 
(pinion  for  Aiftaining  the  rea&>ns  of  ledttc* 
tion. 


LORD 
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IT  is  now  my  duty  to  deliver  my  opioioR 
upon  this  Tery  intcrefting  caufe,  which, 
talKn  in  aU  its  drcumfkncei,  idd  in  oU  its 
confequcnces,  is  the  moft  important  to  the 
patties,  and  to  the  public,  that  ever  came  be- 
fore this  court 

With  rdped  to  the  purfucrs,  I  canoot  take 
opon  me  to  determine,  at  this  time,  wha* 
iatereft  they,  or  any  of  tJicm,  m^y  finally  be 
founJd  to  have  in  the  fucceflion  of  the  late 
Duke  of  Doug^  t  But  this  I  know,  ^hat  the 
tide  of  Duke  Hamilton  to  carry  on  the  pre- 
ftnt  aaioQ  has  been  fuftained  in  this  and  the 
higher  court,  and  the  title  of  the  two  other 
iHirfiicrs  has  never  been  called  in  queftion : 
Aod  therefore  i  ihaU  find  myfelf  obliged  to 
give  the  (ame  judgment  in  this  fait,  as  I 
would  have  given  if  the  like  fuit  had  been 
brougjju  by  a  younger  fitter,  or  the  fon  of 
a  younger  fifter  of  Lady  Jane  Douglas. 

With  refpea  to  the  defender,  the  import- 
ance of  the  decifion  to  him  is  too  affeding  to 
rfcape  the  pbiervation  and  feelmg  of  any 
judge:  None  of  your  Lordlhips  have  felt 

more 
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more  for  his  fituation  than  I  have  done;  and 
if  I  could  difpofe  of  xay  opinion,  as  I  can  of 
my  charity,  unaccountably ;  I  know,  and  the 
world  may  guefs,  upon  what  fide  I  would  have 
given  that  opinion :  But,  fitting  ia  this  place, 
I  2(m  Jiot  m^^fter  of  my  own  opinion,  it  does 
not  belong  to  me,  it  belongs  to  facred  jufiice, 
and  I  cannot  with-hold  it 

With  refped  to  the  public,  the  quefiioQ 
is  no  liefs  important.  On  the  one  hand,  it  is 
of  the  higheft  confequence,  that  the  rights  of 
filiation,  upon  which  the  peace  of  families, 
and  all  the  important  rights  of  mankind  de- 
pend, may  not  be  difturbed  by  a  challenge  of 
birth,  unfupported  by  legal  and  convincing 
evidence :  On  the  other  hand,  it  is  of  no  lefs 
confequence,  that  the  fame  right  of  filiation, 
which  includes  all  the  rights  which  can  dc- 
fcend  to  mankind  through  the  blood  of  their 
remoteft  anceftors,be  not  evaded,  and  render- 
ed ineffeftual  by  artifice  and  bafc  impofture. 
I  am  forry  to  give  my  opinion,  that  one  in- 
ftance  occurs  of  this  in  the  prefent  cafe.  For, 
after  the  fuUeft  confideration  of  the  whole 
evidence,  I  am  clearly  of  opinion,  that  this 
defender  was  not  born  of  the  body  of  Lady 
Jaiie  Douglas ;  that  he  is  a  fuppofititious  child, 

and 
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and  tkat  the  purfueFS  have  fufficiently  proved 
their  reafons  of  reduclion. 

Before  I  proceed  to  ftate  the  grounds  of 
my  opinion,  I  muft  beg  leave  Ihortly  to  ftate 
the  rules  of  larw,  and  of  evidence,,  which  ap- 
pear to  me  to  apply  to  this  cafe :  In  doing 
which,  1  fliall  endeavour  to  obviate  fome  ob^ 
fervations  which  have  been  fiated  from  the 
bench,  in  fupport  of  a  diflFerent  opinion  in 
this  caufe, 

And  the /ry?  thing  that  occurs, -is  the 
c^ueftion,  cui  tncumhit  onus  probandt  ?  This  apr 
pears  to  be  a  difpute  about  words ;  for  the 
counfel  of  both  fides,  and  all  your  Lordfhips 
fccm  to  come  to  the  fame  conclufion.  The 
defender  is  in  poffeffion  of  his  filiation;  by 
the  acknowledgement  of  his  reputed  pa- 
rents. That  ftate  is  afcertained  to  him,  in 
frima  infiantia  by  the  fervice  of  the  jury. 
That  fervice  has  been  followed  by  legal  titles 
to  the  eftate,  and  by  the  decree  of  the  court 
ordering  him  to  be  put  in  poflfeffion.  Such 
title  cannot  be  fliaken,  but  by  a  reduftion 
founded  upon  evidence  fufficient  to  over- 
turn the  fer%'ice.  But  every  lawyer  knows, 
and  muft  admit,  that  of  all  the  titles  known 
in  the  law,  that  of  a  fervice  is  the  weakeft> 
^d  moft  infignificant.    It  is  an  act  of  volun- 

tary 
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tMTf  jnrifdi&ioDt  m$7  proceed  before  a&y 
judge,  and  before  a  jmy  of  tbc  daimant^s 
own  chuiing.  It  is  not  a  pleadable  brieve; 
and  the  depofitions  of  two  witneffes  to  tbe 
propinquity  by  reputation^  is  held  to  be  fuf** 
fident  to  found  the  verdidt  But  ftitt  it  is  a 
good  title  to  the  fucceiIion»  till  it  is  fet  afidf 
by  redudion;  and  accordingly,  the  pajrties 
have  proceeded  m  this  cauie.  And  now»  the 
matter  comes  before  your  LprdfhipSi  as  the 
grand  jury,  to  confider  upon  whole  fide  the 
evidence  lies.  If  the  purfuers  have,  upon 
the  whol^  matter,  proved  fufficient  to  fatisfy 
your  minds  and  confciences,  that  this  is  a 
ialfe  fervice,  then  you  muft  reduce  it  If 
not,  you  muft  kave  the  defender  in  the  pof- 
feflicm  of  his  itate  and  filiation,  as  proved  by 
his  fervice,  and  afifoilzie  him  from  this  reduc- 
tion. 

adiy,  Alx  cfimes,  and  all  frauds,  whether 
purfued  criminally,  or  ad  chilcm  effeSum,  ad- 
mit of  a  twofold  proof,  either  dinS  or  or* 
amfimtial.  Crimes  of  s.  latent  nature,  con- 
trived of  forethought,  efpecially  when  pur- 
fued at  a  diftance  of  time,  feldom  admit  of 
a  direS  proof.  In  the  prefent  caie»  the  proof 
is  circumfiantiaL 

34» 
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3^»  In  fucl^  an  evidence,  etkck  (ircum- 
ftance  iniift  be  proved  to  the  fattsfa^oa  of 
the  judge  or  jury^  before  k  can  be  taken  into 
the  genefal  chaia  of  evidence. 

^Uy,  l^  trying,  the  import  of  fiich  qrcum^ 
ftantial  evidence,  yon  are  not  to  fepaxate  the 
evidence,  and  try  the  import  of  each  cir- 
cumAance  by  it£dff  you  are  to  take  the 
whole  evidence  together,  in  order  to  f<»'m  a 
proper  verdi&  or  condufion.  And  it  is  a- 
greed  by  all  judges  and  lawyerSs,  that  a  cir* 
cumftantisd  evidence  may  lead  to  as  certain 
a  conduiion  as  a  direct  proof;  in  many  cs^es 
more  certain  :  And  the  fafety  of  the  *public 
depends  upon  this  principle. 

Sihiy,  Iv  a  circumftantial  evidence,  no  part 
of  the  proof  is  fo  much  to  be  regarded,  no 
part  of  it  can  give  fo  much  conviftion  to  the 
niind>  as  what  arifes  from  the  condud  and 
behaviour  of  the  parties  accufed.  Provi- 
dence may  coUeci  a  chain  of  circnmftances 
together,  in  fuch  a  manner,  as  to  create  an 
appearance,  and  fometimes  a  conviction  of 
guik  agaiaft  an  innocent  perfon.  But,  I  be- 
lieve, fcarce  an  in^ftance  can  be  given,  where 
the  prindpal  part  of  the  evidence  from  which 
the  guilt  is  inferred,  docs  arife  from  the  con^ 
duel  and  behaviour  of  an  innocent  perfon. 

6t&fy, 
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6ihl]fj  Demnflratim  and  demnftrative  evi- 
dence is  not  incident  to  human  affairs,  and 
IS  not  neceffary  in  the  trial  of  any  cafe,  civil 
or  criminal.  Demonftration  implies  an  im- 
poffibility  of  the  contrary.  Such  proof  can 
occur  in  no  cafe.  The  moft  important  facts, 
whether  in  civil  or  criminal  matters,  muft  be 
tried  by  moral  and  legal  evidence ;  and  that 
is  legal  evidence,  which  gives  fiill  faith  and 
conviftion  to  the  mind  of  the  judge  or  jury. 
Such  was  the  opinion  of  all  my  brethren  of 
the  court  of  Jufticiary,  in  the  late  trial  of 
John  Reid  for  flieep-ftealing  *• 

It 

•  The  cafe  here  rcftrred  t6  i^as  as  follows.    John 

Reid  was  indited  for  dealing  fix  fcore  of  flieep,  from  a 

farm  in  the  county  of  Peebles*     It  was  proved,  that  the 

prironer  was  a  perfon  in  Jew  circutnllances,  and  df  bad 

charadter  ;  and  that  foon  after  the  theft,  he  was  feen  dri« 

▼tng  the  iheep  upon  the  road  leading  from  the  farm 

from  \thence  they  were  ftolen,  towards  Giafgow.    He 

ivas  traced  to  the  neighbourhood  oi  GlafgQw,  where  he 

.  placed  the  iheep  in  an  inclofure>  and  treated  with  fun- 

dry  butchers  for  the  faie  of  them.     Bat,  before  finiflitng 

any  bargain,  a  furmife  ai  ofe^  that  the  (beep  were  ftoien; 

upon  which  the  prifoner.  abandoned  them,  and  fled  the 

/  country ;  but  was  afterwards  apprehended.     Upon  his 

»tiial,  he  offered  no  evidence   whatever,    chat  he  had 

come  by  the  (heep  in  any    lawful  way ;  and  yet,  che 

jury»  mifled  by  the  idea,  that  there  could  be  no  legal 

proof 
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It  was  faid,  "  That  if  we  admitted  any  evi- 
"  dence,  fliort  of  demonftrative -evidence,  to 
**  take  away  the  filiation  of  the  defender, 
"  eftablifhed  as  it  is,  in  this  cafe,  it  would  be 
•*  a  fatal  decifion  to  the  public,  and  to  our 
"  pofterity/^ 

I  am  not  moved  by  this  alarm ;  for  what 
is  the  right  of  filiation  ?  It  is  not  merely  the 
right  of  being  called  the  fon,  and  of  inherit- 
ing the  fucceflion,  of  our  imnjediate  paro^nts. 
It  implies  alfo  the  right  pf  inheritance  ihro' 
their  blood  to  all  their  anceftors.  Let  us 
now  fee  how  far  pofterity  and  the  public  is 
interefted  in  the  decifion.  We  find  that  filia- 
tion cannot  be  taken  away  without  demon- 
ftrative  evidence  of  the  impofture :  But  we 
find,  at  the  fame  time,  that  that  filiation,  and 
the  moft  important  rights  arifing  from  it, 
may  be  difappointed  and  robbed  from  us  by 
any  pcrfon  who  can  conduct  an  impofture,  fo 
ss  to  avoid  demonftration  of  the  guilt  No 
.  M  m  m  lawyer 

proof  of  his  guilt,  becaufc  there  was  a  pofllbility,  that 
be  might  have  got  the  fheep  in  a  lawful  way,  though 
he  had  offered  no  proof  of  it,  returned  a  fpecial  ver- 
di^,  from  which  no  guilt  could  be  inferred  ;  and  there- 
upon, he  was  difmiffed  from  the  bar.  But  the  five 
judges  prefent,  delivered  their  opinion  fer'tatim^  that 
the  verdict  was  erroneous,  and  contrary  to  evidence. 
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there  baptized  as  the  fon  of  Lady  Jane  Dou- 
glas, of  whom  flie  had  been  delivered  at  Par 
ris,  Who,  in  that  place,  could  entertain  the 
leaft  doubt  of  the  parentage  that  was  afcribei 
to  him  ?  Such  habit  and  repute  could  not  a- 
rife  from  any  knowledge  of  the  circumfiances 
of  the  birth  :  It  refts  entirely  upon  the  affcr* 
tlon  of  the  fuppofed  parents,  and  muft  fiand 
or  fall  by  the  truth  of  that  affertion. 

**  We  have  heard  of  the  extent  of  the  Bri' 
."  tilh  empire,  and  of  the  dangerous  confer 
"  quences  which  muft  enfue,  if  a  proof  is  re* 
"  <juired  of  the  aiftual  delivery  :  And  it  was 
"  faid.  That  even  of  thofe '  born  at  home,  not 
"  one  of  a  thoufand  can  prove  their  actual 
"  birth  at  a  diftant  time.-^         '       '     ' 

This  alarming  argument  proceeds  upon  a 
falfe  hypothefis ;  for  it  fuppofes  that  a  child 
born  at  home  or  abroad,  acknowledged  by  its 
parents,  and  habit  and  repute  to  be  their  child, 
by  thofe  who  had  beft  accefs  to  know,  muft 
alfo,  in  fupport  of  fuch  filiation,  prove  his 
actual  birth.  But  no  propofition  can  be  more 
falfe  in  law.  The  child  in  poffeffion  of  fuch 
filiation  needs  no  evidence  to  fupport  his  re- 
puted birth;  and  he  who  brings  the  challenge 
muft  bring  evidence  fufllcient  to  difprove  it. 

The 
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tual  delivery,  arc  credible  witneffes,  and  that 
the  circumftances  proved  by  the  purfuers  are 
coafiftent  with  their  evidence,  or  not  fuOi- 
cieftt  to  deftroy  it,  ijoay  adopt  that  ground 
for  their  opinion:  But  I,  and  tlie  othet  judges 
who  have  the  misfortune  to  differ  upon  both 
thefe  pointfi,  cannot  po01bly  be  moved  by  this 
argument. 

It  was  admitted,  "  That  the  mere  ackaow- 
**  ledgement  of  parents  was  not  fufficient  to 
"  eftabliih  filiation :  But  it  was  (aid,  That, 
"  in  thi«  cafe,  the  acknowledgement  of  the  pa- 
"  rents  is  fupported  by  univcrfal  habit  and 
"  repute  of  the  eountiy  where  the  birth  hap- 
"pened/' 

But  what  weigjit  can  any  judge  lay  upon 
habit  and  repute  in  this  cafe,  when  it^muft  be 
admitted,  that  the  fame  habit  and  repute 
milft  neccffarily  have  attended  the  defender, 
if  he  had  been  a  fuppofititious  child.  No 
veftige  of  the  houfe  of  the  fuppofed  delivery, 
or  of  Madame  le  Brun,  or  any  of  her  family. 
His  firft  appearance  is  at  the  houic  of  Michell 
amongft  ftrangers,  who  could  have  no  rca- 
fon  to  doubt  that  he  was  the  child  of  tlie 
perfons  who  brought  him  thither  and  nurfcd 
him  as  their  own  child.  When  carried  to 
Pammartin,  and  afterwards  to  Rhcims,  and 

there 
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xncafurc;  but  I  cannot  fee  that  any  imputa- 
tion can  lie  againft  the  purfuers  for  not  bring. 
ing  their  aftion  before  they  had  an  intereft  to 
challenge  the  birth :  And  I  firmly  believe,  that 
the  defender  has  fuffered  nothing  in  point  of 
evidence  by  the  delay. 

**  We  have  alfo  heard  great  weight  laid  upon 
**  the  illegality  of  the  Tournelle  procefs  ;  and 
*'  it  was  faid,  that  the  witneflfes  examined  un- 
**  der  the  authority  of  that  coyrt,  were  fo  for 
*'  from  being  omni  exceptione  majores^  that  they 
^  were  tmni  refutatione  minores ;  and  that  no 
•*  more  credit  ought  to  be  given  to  their  cvi- 
'•  dcnce  than  to  a  flave  depofing  under  the 
'*  terror  of  his  mailer's  fcourge.** 

But  whatever  your  Lordfliips  opinion  may 
have  been  of  the  propriety  of  that  a^on  be- 
fore the  parliament  of  Paris ;  and  however 
much  attached  to  the  laws  and  conftitution  of 
your  own  country,  you  cannot  entertain  an  opi- 
nion fo  derogatory  to  the  honour  and  courfe 
of  proceedings  before  that  very  refpcchibk 
court,  as  this  parallel  would  fuggeft. 

What  are  the  grounds  upon  which  this 
prejudice  is  taken  againll  the  evidence  of  thcfc 
witneffes  ?  i/?.  That  they  were  examined  in 
prefence  of  the  judge,  only,  after  reading  the 
flaintt  over  to  thepi ;  and  ijiterxogatiDg  them 

upon 
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upon  the  fubjed-matteF  therein  contained: 
And,  idly^  By  being  thus  examined  upon  oath 
before  that  judge,  they  were  thereby  preju* 
dicated  and  tied  down  in  their  fecpnd  exami* 
nation,  under  your  •  Lordflilps  authority,  to 
fwcar  agreeable  to  their  firft  depoiitions,  whe- 
ther tioie  or  falfe. 

As  to  the  frft.  If  any  exception  could  be 
taken  to  the  form  of  examining  tfiefe  wit* 
neffes  before  the  Toumelle,  furely  this  can- 
not apply  to  their  examination  taken  upon 
your  Lordfliipscommiffion,  according  to  your 
own  forms,  and  in  prefcnce  of  both  parties : 
And  it  is  this  laft  examination  only  which  is 
in  evidence  before  you. 

As  to  the  fecond.  It  has  not  been  explained 
iipon  what  principle  of  law  or  common  fenfe 
it  is  founded:  Becaufe  a  witnefs  has  been 
examined  in  one  court,  where  the  aftion  could 
not  proceed.  Is  there  any  reafon  why  he  may 
not  be  examined  before  a  more  competent 
court  upon  the  fame  facts?  Does  not  this 
happen  every  day  in  both  parts  of  the  united 
kingdom,  without  any  imputation  to  the  cre- 
dibility of  the  witnefs  ? 

If  the  witneffes  examined  in  the  Toumelle 
had  been  picked  up  from  the  ftreets  of  Paris, 
and  brought  before  that  court  to  fwear  to 

facts. 
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fafts,of  which  there  was  no  evidence  that  they 
had  any  knowledge,  except  from  their  own 
oaths,  there  might  be  fome  ground  for  this 
challenge  ?^  But  who  are  the  witneffcs  to 
whofe  evidence  this  exoeption  is  taken?  Are 
they  not  the  very  perfoAs  whom  Lady  Jane 
Douglas  confeffedly  made  choice  of  as  her 
confidents  and  attendants^  and  to  whom  ihe 
committed  herfelf,  as  the  fole  witneffes  of  her 
conduct  during  her  ftay  at  Paris  ? 

One  of  your  Lordfhips  number  took  the 
liberty  of  ffepeating  what  he  heard  faid  in  the 
Houfe  of  Lords  upon  occafion  of  the  laft  ap- 
peal; and  from  thence  prophefied,  that  the 
Tournelle  evidence  would  be  totally  difre* 
garded  in  that  court. 

But,  if  any  thing  ftrong  was  faid  upon 
that  occafion,  Was  it  not  owing  to  the 
ihameful  inveftive  which  was  there  throwa 
out  againft  the  conduft  of  Mr  Andrew 
Stuart,  during  the  courfc  of  the  inquiry 
at  Paris;  and  to  the  bold  charge;  then  made 
of  a  falfification  in  the  book  of  Michell,  after 
they  were  exhibited  by  him,  and  lodged  in 
the  Tournelle  by  order  of  that  court?  No 
Avonder  that  deep  prejudices  were  conceived 
from  fuch  an  attack :  But  has  not  the  fame 
learned  judge,  with  great  hoi^our  to  himfelf, 
^aow   difclaimcd  the  grounds  of  that  attack, 

snJ 
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and  certified,  from  his  own  proper  know- 
ledge, the  purity,  and  integrity  of  the  whole 
of  Mr  Stuart's  conduft  in  this  caufe  from  firft 
to  laft. 

After  joining  my  o>^n  higheft  teftimon»y 
to  the  honour  and  integrity  of  that  gentle- 
man's charafter,  I  will  only  add,  that  it  has 
undergone^  a  fcrutiny  upon  this  occafion, 
which  nothing  but  the  moft  upright  and  de- 
licate conduft  could  have  withftood,  by  a  pu- 
blic exhibition,  not  only  of  the  journal  of  all 
his  tranfa<flions  at  Pi*ris,  but  of  the  moft  pri- 
vate and  confidential  thoughts  and  obferva- 
tions  which  occurred  to  him  and  his  afliftants 
in  the  conduft  of  their  clients  caufe. 

And,  therefore,  without  prefum in g  tore- 
peat  what  I  heard  in  the  Houfe  of  Peers,  I 
willlikewife  hazard  a  prophefy,  That  if  ♦he 
opinion  of  any  of  your  Lordihips  Ihall  pro- 
ceed upon  a  total  rejeftion  of  the  Tournelle 
witneffes,  that  opinion  will  not  be  fupported, 
but  will  be  found  inconfiftent  with  the  1  ift 
judgment  of  that  moft  Honourable  Houfe, 
which,  for  the  fake  of  juftice,  and  a  fair  trial, 
relaxed  the  fetters  which  your  Lordihips  had 
impofed  upon  the  purfuers  by  your  interlo- 
cutor, and  opened  a  method  for  facilitating 
the  examination  of  thefe  witneffes  under  the 
authority  of  your  Lordihips  commiflion. 

Nnn  I 
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I  ihall  now  proceed  to  ftate  my  opinion  upon 
the  different  heads  of  the  proof,  referring 
to  the  evidence,  which  all  your  Lordfhips  are 
poffeffed  of,  and  which  has  been  fo  fully  ftated 
by  the  judges  who  have  fpoken  before  me. 

And,  ^r/?.  As  to  the  charafter  of  Lady 
Jane  Douglas,  I  agree  in  opinion  with  the 
learned  judge  who  fpoke  laft,  that  there  is 
the  ftrongeft  evidence  before  us  of  the  falfe- 
hood  and  duplicity  of  her  charaften  Her  let- 
ter to  Mrs  Carfe,  her  bofom-friend,  upon  the 
fubjeft  of  her  marriage  .to  Sir  John  Stewart ; 
her  converfation  with  Lady  Katharine  Wemyls 
upon  the  fame  fubjed  ;  the  falfehood  and  im- 
poiition  of  her  letter  of  the  7  th  of  Auguft 
1748  to  her  brother,  clearly  implying.  That 
flie  was  then  at  Rheims,  and  had  been  deliver- 
ed at  that  place ;  her  after  letters  from 
Rheims  to  Lady  Mary  Hamilton,  Mr  Haldane, 
and  her  other  intimate  friends,  all  calculated 
to  impofe  that  belief;  and,  above  all,  her  be- 
ing art  and  part  in  the  forgery  of  La  Maire's 
letters,  and  preferving  them  with  fo  much 
care  for  the  purpofe  of  creating  falfe  evidence 
of  the  defender's  birth  :  All  thefe  things  fa- 
tisfy  me,  that  this  Lady  was  capable  of  the 
falfehood  and  impollure,  which  is  now  the 

fubjeft  of  trial. 

The 
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The  iame  thing  I  fay  of  the  charafter  of 
Sir  John  Stewart,  who  ftands  now  convicted, 
not  only  of  the  forgery  of  thefe  letters,  but 
of  the  groffeft  falfehoods  in  his  judicial  exa- 
minations before  your  Lordfliips. 

As  for  Mrs  Hewit,  the  only  other  pcrfon 
privy  to  the  fuppofed  delivery ;  no  attempt 
has  been  made  to  juftify  her  from  the  groffeft 
perjury  in  many  particulars  of  her  evidence; 
and  therefore  I  confider  her  as  very  capable 
of  being  an  accomplice  in  this  impofture. 

As  to  the  queftion,  cut  bono,  or  from  what 
motives  can  Lady  Jane  be  fuppofed  to  have 
contrived  and  executed  this  impofture  ? 

It  is  difficult  to  dive  into  the  motives  of 
the  human  heart  in  the  commiffion  of  crimes: 
But  the  proof  prefents  feveral  motives  which 
might  actuate  the  mind  of  this  Lady ;  her 
defperate  circumftances ;  the  bad  terms  flie 
ftood  on  with  her  brother;  her  defpair  of  re- 
covering his  favour  and  fupport,  without 
fome  remarkable  change  in  her  fituation ;  re- 
fentment  againft  the  partifans  of  the  family  of 
Hamilton,  to  whom  flie  afcribed  the  lofs  of 
her  brother's  favour,  and  unjuft  views  to  his 
fucceffion.  But,  above  all,  the  clear  opinion 
which  flie  entertained  of  the  indefeafible  right 
to  the  honours  and  cftate  of  Angus  as  fecu- 

rc4 
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red  to  her,  aiid  her  iflue,  failing  the  iffue  of 
her  brother,  of  which  there  was  no  profpcft. 
All,  or  fome  of  thefe  motives,  might  operate 
upon  the  mind  of  fuch  a  woman,  and  greatly 
palliate  the  guilt  of  a  fictitious  delivery :  For 
I  cannot  fuppofe  that  Lady  Jane  was  fo  de- 
praved as  to  have  been  guilty  of  this  crime, 
if  flie  had  the  fame  fentiments  of  it  that  all 
your  Lordfliips  muft  neceffarily  have. 

As  to  Lady  Jane's  age,  I  admit  fhe  was  not 
paft  the  poffibility  of  iffue ;  but  fhe  was  in 
the  50th  year  of  her  age,  paft  the  period  of 
iffue,  according  to  the  ordinary  courfe  of  na- 
ture. I  cannot  therefore  agree  with  one  of 
my  brethren,  who  faid  that  her  pregnancy 
was  as  credible  as  if  &e  had  been  but  25  years 
of  age.  For,  if  the  calculation  were  made,  I  be- 
lieve, of  women  of  this  ifland,not  one  of  20,000 
have  ifliie  at  the  age  of  50,  This  is  at  leafta 
circumftance  of  improbability  againft  the  de- 
fender J  at  any  rate,  it  would  have  rendered 
Lady  Jane  more  timorous,  more  communica- 
tive to  perfons  of  experience,  more  anxious 
to  have  the  beft  affiftance,  and  to  be  well  at- 
tended at  the  critical  period  of  her  dcliverj^ 
How  far  this  was  the  cafe,  will  appear  to  youi 
lyordlhips  from  the  whole  of  the  evidence. 

As 
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As  to  the  proof  of  the  pregaancyt  upon 
which  the  defender  feems  to  lay  the  greateft 
weight,  every  body  knows  the  uncertainty  of 
the  appearances  of  pregnancy ;  and  that,  in 
every  infiance  of  a  fictitious  delivery,  appear- 
ances of  pregnancy  have  been,  and  muft  ne- 
ceffarily  be  affumed.  It  is  the  delivery  alone 
which  can  afcertain,  whether  thefe  appearan- 
ces are  real  or  aiTumed;  it  is  not  the  appear- 
ance of  pregnancy  which  we  are  now  to  try, 
it  is  the  adual  delivery  of  Lady  Jane  Douglas, 
at  Paris,  of  this  defender :  And  if,  upon  con- 
ildering  the  whole  evidence  for  and  againft 
that  delivery,  I  flxall  find  any  opening  in  my 
mind  to  a  belief  that  there  might  have  been 
a  delivery  at  Paris,  I  Ihall  hold  the  previous 
appearances  of  pregnancy  to  have  been  real ; 
but  if,  on  the  contrary,  I  fliall  feel,  from  the 
whole  evidence,  a  full  convicHon,  that  there 
was  no  delivery  at  Paris,  I  will  then  hold  thefe 
appearances  as  only  aflumed,  in  order  to  pave 
the  way  for  the  fiftitious  birth. 

At  the  fame  time,  in  paffing,  I  muft  fay, 
that  the  evidence  of  the  pregnancy  is  not 
fuch  2^s  I  would  have  expefted  in  a  real  cafe. 
I  cannot  account  for  Lady  Jane's  pofitive 
denial  of  her  marrriage  to  Lady  Katherine 
Wpmyfs,  if  (he  was  then  truly  in  the  fifth 

month 
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month  of  her  pregnancy.  I  do  not  Hkc  the 
unneceffary  and  unufual  coverings  of  her 
body  for  fome  months  before  her  departure 
from  Aix-la-Chappelle.  I  give  no  credit  to 
the  exaggerated  de&ription  of  her  belly  and 
breafts  given  by  Mrs  Hewit  and  Tibby  Wal- 
ker. If  this  laft  witnefs  could  have  had  any 
credit  with  me  upon  her  former  depofitions, 
that  is  totally  obliterated  by  her  late  exami- 
nation before  your  Lordihips.  The  only 
credible  witnefs  who  depofes  to  the  fize  of 
Lady  Jane's  breafts,  is  Mrs  Hepburn.  She 
appears  to  have  had  but  an  accidental  and 
tranfient  view ;  and  under  the  prepoffef- 
fion  of  Lady  Jane's  pregnancy,  I  can  eafily 
conceive,  that  a  woman,  without  experience, 
might  have  been  deceived  in  that  appearance. 
Madame  Negrette,  a  lady  of  experience,  and 
the  confident  of  Lady  Jane,  could  perceive 
no  fymptoms  of  pregnancy,  till  Mrs  Hewit 
affured  her  of  it ;  and  falfely  told  her,  that 
flie  had  had  a  mifcarriage  in  Holland  And 
flie  depofes,  that,  in  the  end  of  March,  kr 
breafts  were  hoUower  than  ordinary^  which  flic 
afcribes  to  a  fuppofal,  that  this  was  the  be- 
ginning of  her  pregnancy,  though  £be  wa^ 
then  near  her  fixth  month. 
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I  will  not  follow  the  hiftory  of  Lady  Jane's 
travels  through  the  low  countries.  I  will 
take  her  up  at  Rheims,  where  fhe  arrived 
near  the  laft  month  of  her  pregnancy,  and 
where  it  is  faid  fhe  intended  to  lie  in.  Advan-* 
ced  in  age,  pregnant  with  her  firft  child, 
lately  threatened  with  a  premature  birth,  fo 
big,  that  twins  were  prognofticated  by  Mrs 
Hewit,  it  was  natural  for  her  to  fhow  fome 
anxiety  about  Ijer  delivery,  and  above  all 
things,  to  have  fought  out  the  moft  ikilful 
midwife  or  accoucheur  in  the  place,  and  to 
have  befpoke  a  nurfe.  To  none  of  thefc 
things  does  fiie  attend ;  and  after  ftaying  a 
whole  month  at  Rheims  doing  nothing,  fhe 
takes  the  fudden  refolution  of  going  to  Paris, 
when  within  a  few  days  of  the  delivery- 

EvERT  thing  was  difadvantageous  to  this 
journey ;  and  the  defender's  counfel  are  fen- 
fible,  that  they  mufl  give  fome  account  of 
fo  fudden  and  unfeafonable  a  change  of  her 
firfl  refolution.  The  account  given  is,  thie 
want  of  proper  affiflance  for  her  delivery  at 
Rheims*  But  is  it  not  flrange,  that  fhe  was 
not  apprized  of  this  fooner,  and  that  fhe  de- 
layed taking  fo  long  a  journey,  till  within  a 
few  days  of  her  time?  But  the  faft  is  dif- 
proved  by  clear  evidence ;  for  a  variety  of 

fkilful 
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Ikilful  midwives  and  accoucheurs  were  to  be 
had  at  Rheims;  and  the  ftory  of  Madame 
Andrieux  being  unlkilfulljr  brought  to  bed,  is 
contradifted  by  the  bell  evidence  that  can 
now  be  had. 

Having  taken  this  ftrange  refolution  of 
leaving  Rheims,  and  going  to  Paris  to  be  de- 
livered, it  is  natural  to  expect,  that  flie  would 
have  given  notice  thereof  to  fome  of  her 
friends ;  that  flie  would  have  carried  her  maid- 
fervants  with  her ;  that  fhe  would  have  got 
proper  recommendations  from  Rheims,  for 
the  neceffary  affiftance  flie  wanted  at  Paris. 
But  how  different  was  her  conduft  in  all  thefc 
rcfpefts  ?  No  letters  wrote  to  her  friends ;  no 
letters  taken  from  Rheims  to  direft  her  to 
proper  affiftance.  The  only  letter  carried 
from  Rheims,  was  one  from  Mr  Maillefer, 
from  whom  Lady  Jane's  fituation  was  kept  a 
fecret,  aiid  who  recommends  them  to  Mr 
Godefroy,  under  the  charafter  of  a  Scots  Co- 
lonel, with  two  ladies,  who  had  ^one  to  Pa- 
ris for  a  fliort  time,  and  were  to  make  fomc 
purchafes. 

But  above  all,  ^.ady  Jane's  leaving  her 
two  maids  at  Rheims,  is  moft  unaccountable. 
All  the  lawyers  who  treat  of  this  crime,  men- 
tion fuch  a  circumfiance  as  this,  as  one  of 

the 
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the  ftrongeft,  and  moft  ufually  attending  this 
fpecies  of  impofture.  Sir  John  Stewart  and 
Mrs  Hewit  are  fenfible  of  the  force  it,  and 
•ndeavour  to  account  for  this  part  of  Lady 
Jane's  conduct,  by  the  want  of  money  to 
carry  thefe  fervants  to  Paris.  The  account  is 
ibfurd ;  becaufe  lefs  than  one  pound  Sterling 
would  have  carried  them  to  Paris,  where  they 
could  have  lived  in  family  with  Lady  Jane 
at  lefs  expence  than  they  did  at  Rheims ;  and 
it  is  alfo  falfe,  becaufe  it  is  clearly  proved, 
ttat  Sir  John  had  credit  at  Paris  fufficient 
to  anfwer  all  his  expences. 

It  was  feid  for  the  defender,  «  That  he 
"  ought  not  to  be  obliged  to  account  for  eve- 
"  ry  ftep  of  conduft  of  his  parents,  efpecially 
'*  at  fuch  a  difiance  of  time ;  and  that  Lady 
'*  Jane's  marriage  with  Sir  John  Stewart  was 
**  as  unaccountable  a  Hep  as  any  in  her  after 
"  conduft.'' 

The  general  propoiition  may  be  tree  ia 
matters  of  indifference,  or  in  matters  which 
admit  of  a  variety  of  motives  and  condud ; 
tut  not  in  matters  of  the  higheft  moment, 
3nd  where  reafon,  fenfe,  and  the  common 
feelings  of  mankind  muft  jieceffarily  (direft 
our  conduct. 

O  00  UZKl 
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Here  then  we  have  Lady  Jane  Donglai 
fetting  out  for  Paris  at  two  o'clock  in  the 
morning  in  a  common  fiage-coach,  in  order 
to  have  better  afliftancc  at  Paris  than  Ihc 
could  have  had  at  Rheims.  Amongft  her  fel- 
low-travellers in  that  carriage,  are,  a  lady  who 
had  born  many  children,  and  a  young  lady 
of  fome  rank,  and  well  acquainted  with  Pa- 
ris, whofe  acquaintance  Lady  Jane  fecmcd 
fond  to  cultivate;  and  yet,  during  a  long 
journey  of  three  days,  not  one  of  the  com* 
pany  obferved  her  pregnancy,  nor  had  flic 
the  leaft  con verfation  with  any  of  them  touch* 
ing  her  fituatioui  or  the  object  of  her  journey 
to  Paris. 

She  next  arrives  at  the  Hotel  of  Godcfroy, 
one  of  the  beft  in  Paris  for  one  in  her  fitua- 
tion,  in  refpedt  of  the  charader  of  Mr  Godefror^ 
and  of  his  wife,  who  had  bom  many 
There  they  confeffedly  ftay  for  fome  days;  bi 
nobody  in  that  family  obferved  the  leaft  i\ 
pearance  of  pregnancy :   No  difcovery 
made  of  Lady  Jane's  fitua tion  by  herfclf  oran 
of  her  company :  No  mention  of  an  accoucheur, 
of  a  nurfe,  or  of  proper  lodgings  for  her  de* 
livery.    What  is  the  excufe  for  this  unaci 
countable   conduA  ?    Sir  John  had  befpok^ 
Pierre  la  Marre ;  and  he  was  to  take  care  oi 

CVCI] 


LORD    JUSTICE-CLERK.    475 

CVC17  thing.  If  it  had  been  fo,  Why  not 
fpcak  of  her  fituation  to  Madame  Godefroy  ? 
Or  how  could  Lady  Jane's  fituation,  at  the 
point  of  delivery,  efcape  Madame  Godcfro/s 
obfervation  for  fo  many  days?  But  why  did 
not  the  accoucheur  appear  ?  It  was  the  fole 
objeft  of  the  journey  to  find  a  good  one ; 
and,  fo  foon  as  he  was  engaged,  it  was  na- 
tural for  Lady  Jane  to  defire  to  fee  him,  and 
to  make  him  acquainted  with  her  fituation ; 
yet  no  fuch  perfon  ever  appeared  during  their 
ftay  at  the  houfe  of  Godefroy. 

Her  next  remove,  as  it  is  faid,  was  to  the 
houfe  of  Madame  le  Brun  on  the  7th  or  8th 
of  July,  where  flie  was  delivered  on  the  loth, 
and  ftaid  till  the  i8th  or  19th.    If  this  had 
been  true.  Sir  John  Stewart,  who  knew  Paris 
fo  perfectly  well,  could  have  had  no  difficul- 
ty in  defcribing  and  finding  out  the  houfe 
where  he  had  refided  for  ten  or  twelve  days, 
and  where  his  lady  had  been  delivered   of 
twin-children*    Such  an  event  happening  in^ 
any  lodging-houfe  to  firangers,  who  could 
have  no  plot  to  conceal  it,  behoved  neceifari* 
ly  to  draw  alongft  with  it  a  train  of  circum- 
ftances  fufficient  to  lead  to  the  difcovery  of 
the  houfe  j  and  yet,  after  the  moft  diligent 
inquiry  by  both  parties,  affifted  with  every 

refourcc 
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refonrce  which  the  police  of  Paris  could  af-' 
ford,  no  veftige  or  difcovery  has  been  made 
of  any  fuch  houfe  or  family  as  that  of  Ma- 
dame le  Bran.  The  circumftance  of  Sir  John's, 
firft  account  of  the  place  of  =  delivery,  in  his 
memorandum  to  Mrs  Napier,  is  not  imma- 
terial. He  faid,  it  was  the  houfe  of  Madame 
Michell ;  and  Mrs  Hewitts  letter  to  the  Duke 
of  Douglas,  affigning  thq  lame  place  for  the 
delivery,  carries  a  ftrong  appeslrance,  that 
they  had  not  then  invented  the  fiditious 
houfe  of  Le  Brun. 

But  to  proceed  with  the  defender's  ac- 
count of  the  matter :  Here  they  arc  at  Le 
Brunts  on  the  7  th  or  8  th  of  July,  and  on  the 
loth  of  that  menth  Lady  Jane  is  delivered 
of  twins. 

Unfortunately  for  the  defender,  nolefs 
than  four  letters  from  Sir  John  Stewart,  of 
that  date,  are  extant,  and  not  a  word  in  any 
of  them  of  Lady  Janets  delivery.  But  this  is 
not  all;  for  it  is  proved,  that  Mrs  Hewit 
wrote  a  letter  to  the  maids  at  Rheims,  bear- 
ing date  the  nth  of  July,  and  no  mention 
is  made  of  the  delivery.  This  muft  be  ab- 
folutely  fatal  to  the  defender,  if  not  taken 
oflF:  And  how  is  it  taken  off?  ByMrsHewit's 

after 
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after  corredion  of  that  date,  in  her  fubfequent 
letter  to  the  maids  of  the  2 2d  of  that  month. 
Now,  is  it  poffible  to  fuppofe,  that  Mrs  Hewit, 
a  weak  inaccurate  womaA,  would  have 
thought  of  fuch  a  corredion  ?  Two  things 
muft  be  here  fuppofed,  i/?,  That  (he  mifdated 
her  letter  of  the  x  ith ;  and,  idly^  That,  at  the 
difiance  of  eleven  days,  flie  recollefted  that 
miftake,  and  thought  it  material  to  corred  it 
m  her  letter  of  the  ^2d.  If  nothing  wrong 
was  going  on,  there  was  no  occafion  for  fuch 
anxiety  in  recoUeding  and  correding  the  date 
of  her  firft  letter. 

The  like  corredtion  of  the  date  of  Sir  John^s 
letter  to  the  Earl  of  Crawfurd,  written  upon 
the  10th  of  July,  falls  under  and  ftrengthens 
this  obfervation :  Both  (how  that  there  was 
nodelivery  upon  the  loth;  and  that' the  after 
corrcclion  of  the  dates  of  thefe  letters,  at  the 
diftance  of  eleven  days,  took  its  rife  from  after 
circumftances,  which  obliged  them  to  fix  the 
delivery  upon  the  lath  of  July. 

But  further.  What  account  can  poflibly 
be  given  of  the  profound  filence  with  regard 
to  Lady  Jane's  delivery,  from  the  loth  to  the 
2ift  and  22d  of  July  ?  For  the  firft  letters, 
givingaccount  of  this  important  event  to  their 
fiiends  and  correfpondents,  are  of  thefe  dates. 
^  Two 
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Two  reafons  are  afligned  to  account  for 
this  extraordinary  conduft ;  i^.  The  hurry 
that  Sir  John  and  Mrs  Hewit  were  in  for  the 
firft  eleven  days  after  Lady  Jane's  delivery : 
And,  idlyt  Becaufe  Lady  Jane  behoved  to  write 
to  her  brother  before  any  other  perfon  was  in- 
formed of  her  delivery. 

Both  thefe  accounts  are  equally  abfurd 
and  falfe.  No  fuppofeable  hurry  can  account 
for  this  filence  for  eleven  days.  From  her  own 
account,  Lady  Jane  had  a  furprifing  recovery: 
And  Mrs  Hewitts  own  evidence  clearly  proves, 
that  there  was  no  fuch  hurry  as  could  have 
prevented  her  or  Sir  John  from  communica- 
ting the  joyful  news  to  their  friends  for  eleven 
days  :  And  the  fecond  reafon  is  difproved  by 
the  letters  produced,  wrote  by  Mrs  Hewit  and 
Sir  John  before  the  7th  of  Auguft,when  Lady 
Jane  firft  communicated  her  delivery  to  the 
Duke  of  Douglas  from  Dammartin. 

Another  unaccountable  circumftance  in 
their  conduct,  is  the  falfe  dating  of  all  their 
letters  written  from  Paris,  and  Lady  Jane's  let- 
ter to  her  brother  of  the  7  th  of  Auguft  as  from 
Kheims.  One  or  two  letters  might  be  dated 
from  a  wrong  place  by  mifiake ;  but  the  falfe 
dating  of  fo  many  letters  could  not  be  with- 
out defign  :  And  it  is  very  remarkable,  that 

this 
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this  dcfign  of  impofing  upon  their  friends  as 
to  the  place  of  delivery,  is  followed  out  in  a 
number  of  letters  written  by  Lady  Jane  to  her 
friends  in  Scotland,  after  her  return  to 
Kbeims,  in  none  of  which  is  there  the  leafl: 
mention  of  her  paving  been  at  Paris ;  but,  on 
the  contrary,  they  are  all  calculated  to  impofe 
9t  belief,  that  flie  was  delivered  at  Rheims. 

The  only  anfwer  attempted  to  be  made  to 
this  obfervation,  was,  that  neither  Sir  John 
nor  Lady  Jane,  in  any  of  their  letters,  have  faid, 
that  Ihe  was  delivered  at  Rheims  :  So  much 
the  worfe,  as  it  fliows  thdr  deceit  and  artifice 
in  impofing  upon  their  friends:  But  befides, 
let  any  candid  perfon  read  Sir  John's  letter  to 
the  Earl  of  Crawfurd,  dated  Rbeims,  July  22. 
and  Lady  Jane's  letter  to  her  bitother,  dated 
Rheims  en  Cbarffaignfjtb  Augujl  1748,  and  they 
will  there  fee  the  delivery  fixed  by  Sir  John 
and  Lady  Jane  to  have  been  at  Rheims,  with 
as  much  clearnefs  and  certainty,  as  if  they  had 
aflerted  it  totidem  verbis.  The  import  of  all 
this  evidence,  arifing  from  fo  many  letters 
wrote  by  Sir  John,  Lady  Jane,  and  Mrs  Hewit, 
during  the  period  of  Lady  Jane's  fuppofed  in- 
lying and  reconvalefcence,  carry  the  ftrongcft 
marks  of  falfehood  and  impofture,  and  have 
^xax  weight  in  nay  opinion. 

But 
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But  the  moft  ftiiking  and  dired  proof  of 
the  knpofture  arifes  from  the  books  of  Gode- 
frpy,  fupportcd  by  the  evidence  of  Mr  and 
Madame  Godcfroy,  This  branch  of  the  argu- 
ment has  been  fully  exhaufted  by  the  learned 
judge  who  fpoke  immediately  before  me.  I 
"will  therefore  content  myfelf  with  declaring 
my  opinion  that  thefe  books,  fupported  by 
the  depofitions  of  Mr  and  Madame  Gode- 
froy,  (againft  whofe  evidence  I  fee  no  good 
objedion),  have  conveyed  to  my  mind  a  full 
convidion,  that  Sir  John,  Lady  Jane,  and  Mrs 
Hewit,  arrived  at  Godefroy's  upon  the  night 
of  the  4th  of  July,  and  remained  there  till  the 
I  gth  of  July,  without  any  appearance  of  a  de- 
livery; which  is  totally  inconiiftent  with,  and 
difproves  the  whole  hifiory  of  the  defondcr's 
birth. 

The  complaint,  that  fo  much  ftrefslhould 
be  l!tid  on  the  books  and  evidence  of  an  inn- 
keeper and  his  wife,  has  already  been  obvi- 
ated. They  are  not  witnefies  picked  up  by  the 
purfuers;  they  are  the  perfons  with  whom 
Lady  Jane  confeffedly  lodged,  and  to  whom 
alone  fhe  committed  the  evidence  of  her  con- 
dud  during  her  ftay  there.  If  the  defender 
could  have  produced  the  ihadow  of  evidence 
of  Madame  le  Brunts  houfe  and  family,  or 

of 
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cf  any  other  houfe  where  fhe  could  be  fup- 
pofed  to  have  relided,  and  to  have  been  dc* 
livered  upon  the  loth  of  July;  fome  argu* 
ment  might  from  thence  have  been  formed 
to  have  impeached  the  credit  of  Godefroy 
and  his  wife>  and  of  their  books  :  But  when 
there  is  no  veftige  of  any  other  place  of  re- 
lidence  to  be  fet  in  oppofition,  I  can  fe^no 
ground  in  law  or  reafon  for  denying  my  af- 
fent  to  the  evidence  ariiing  from  thefe  books. 
Both  parties  fcem  to  agree  that  Lady  Jane, 
Sir  John,  and  Mrs  Hewit,  came  to  Michell's 
upon  the  i8th  or  19th  of  July ;  and  their  con- 
dud  and  tranfadions  during  their  ftay  in  this 
houfe  are  indeed  remarkable,  becaufe  they 
prove  that  Lady  Jane  was  in  a  fituation  upon 
the  i8th  and  fubfequent  days  of  July,  as  ap* 
pear  to  me  incompatible  with  her  fiippofed 
delivery  on  the  loth  of  that  month*    The 
reafon  aifigned  for  her  coming  to  Michell's  fo 
early  as  the  i8th,  is,  that  (he  was  forced  to 
leave  Le  Brun's  on  account  of  bugs.    It  is 
fcarce  fuppofeable  that  this  nuifance  would 
not  have  been  difcovered  fo  as  to  make  her 
change  her  lodgings  before  her  delivery,  or 
that  that  diflrefs  would  have  made  Lady  Jane, 
fo  lately  delivered  of  twins,  quit  the  houfe 
»pon  the  9th  day  after  her  delivery :  But, 
Ppp  it 
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it  is  remarkable,  that  no  fuch  tbmg  i§ 
mentioned  in  Mrs  Hewitts  letter  to  the  maids 
of  the  22 d  July;  nor  indeed  is  any  mendoQ 
tnade  of  Lady  Jane's  having  changed  her  lod- 
gings. 

But  wha^apf^ears  more  remarkable  is,  the 
undeniaUeproof  of  Lady  Jane's  having  gone 
out  in  a  coach  from  Michell's  with  Sir  John 
suid  Mrs  Hewit,  early  in  the  morning  of  the 
day  after  her  arrival,  in  order  to  bdbag  home 
the  defender,  and  of  her  continuing  abroad 
^e  whole  day,  and  returning  in  the  evening 
^ith  the  defender,  and  fuch  a  nurfe  as  (he 
l&ever  coo^  have  intruded  her  fon  wi£h.  No 
account  is  given  why  Che  defender  was  fent 
^way  from  Le  Brun's,  the  place  of  his  fup- 
pofed  birt;h' ;  and  it  is  impoilible  to  account 
fpr  La4jF  l^fi^'s  being  abroad  a  whole  day  fo 
WPCfntlyi^X^  her  delivery,  in  order  to  bring 
^rpUbald  to  Michell's  houfe ;  when  it  is  zd- 
l»itltedi  th^tif  during  her  whole  fkzy  at  Paris, 
^e  did  not  make  one  vifit  to  her  younger 
fon  SholtQ,  who  was  removed  from  her  the 
day  after  J^  birth,  and  was  at  nurfe  in  the 
(:lofe  nei^bourhood  of  Paris. 

Mrs  Hewit,  in  her  letter  to  Mr  Har- 
per, (ays,  upon  the  word  erf  a  dying  woman, 
that  it  was  upon  the  iixth  day  after  the  deli- 
very 
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Tcrj  that  they  removed  to  MicheU  «•  If  fo^ 
then  it  was  upon  the  feventh  day  after  her 
delivery,  that  Lady  Jane  wzt  thus  unnecefla^ 
rily  going  abroad  a  whole  day  in  quefi:  of  her 
fon  Archibald.  r 

I  will  pofe  over  the  ftrange  and  coatradic* 
tory  accounts  given  by  Sir  John  and  Mrs 
Hcwit  of  the  different  nurfes.     Nor  wilM 
hy  much  weight  upon  what  Michell's  family 
have  depofed ;  that  thefe  ftrangers  £dd  they 
were  going  to  bring  their  child  from  St  Gcr- 
mains,  where  they  vnderftood  the  lady  had 
been  delivered;  and  that  the   child,  whc^ 
faraugbt  to  Micheli'Sp  appeared  to  be  three  or 
four  weeks  old    But  what  appears  moft  re- 
markable is,  the  indifpotaUe  proof  of  Sir  John, 
Lady  Ja^e,  and  Mrs  liewit,  attepded  by  Ma* 
dame  Blainville,  having  gone,  within  a  few 
days  after  her  arrival  atMichelFs,  to  Ver- 
failles,  and  there  fpent  a  whole  day  feeing 
the  palace  and  gardens^    Their  fecond  tour^ 
in  a  few  days  after,  to  fee  the  fquares  and 
public  places  in  Paris,  is  alfo  indiiEputably  proi- 
vcd ;  yet  Sir  John  Stewart,  and  Mrs  Hewit, 
who  never  was  at  Paris  or  Verfaillcs  at  any 
odier  time,  have  pofitively  denied  before  your 
Lordfliips  that   they  made  either  of  the& 
jaunts.  The  reafon  of  this  perjufy  ia  obyiou^ ; 

they 
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they  dtirft  not  avow  Lady  Janets  making 
thcfc  unneceffary  jaunts  fo  recently  after  her 
delivery ;  whUft,  at  the  fame  time,  they  ac- 
knowledge, that,  during  her  whole  ftay  at 
Paris,  flic  never  once  faw  her  weaUy  child 
Sholto.  Put  this  in  oppofition  to  her  tragi- 
cal exclamation  upon  the  death  of  Sholto, 
and  what  a  figure  does  it  make  P  The  thing 
js  impoffible,  and  nature  and  reafon  will  not 
iuffer  me  to  believe  it. 

It  is  alfo  proved  by  Michell's  family,  that, 
from  the  time  of  their  coming  there.  Lady 
Jane  flept  with  Mrs  Hewit,  and  rofc  and 
went  to  bed  with  the  reft  of  the  family;  and, 
during  their  whole  ftay,  no  inquiry  was  made 
after  them  by  Pier  la  Marre  the  fuppofed 
accoucheur,  nor  by  any  of  Le  Brun's  family, 
where  it  is  fuppofed  I^ady  Jane  was  delivered. 

The  coun&l  for  the  defender,  by  fixing  the 
period  of  Lady  Jane's  reconvalefcence  in  Mi- 
chell's  houfe,  only  Ihow  that  they  felt  the 
necefiity  of  proving  fome  appearance  of  re- 
convalefcence from  a  late  delivery  of  twins 
by  a  lady  paft  the  50th  year  of  her  age ;  but 
iit  is  not  only  not  proved,  but,  in  my  humble 
apprehenfion,  dearly  difproved  by  the  whole 
circumfiances  of  her  ^opdud:  during  her  ftay 
in  Michett^s  houfe, 

I 


LORD  JUSTICE  CJLERK.      485 

I  will  liere  only  add  thit  unaccoontalde 
part  of  Lady  Jane's  condud  in  not  providii^g 
a  nufe  before  her  delivety^  TJbie  notable 
reafon  affigned  by  Mrs  Hewit,  becaufe  flie  faid 
flie  did  not  know  if  {he  would  bear  a  Imt^ 
child^  is  too  ihocking  to  reafon  and  the  feel- 
ings of  a  mother  to  admit  of  any  explana- 
tion which  can  render  it  in  the  leaft  degree 
probable. 

To  all  thefe  circumftances  of  evidence  may 
be  added,  their  fiudied  privacy  and  conceal- 
ment at  Paris.    We  fee  Lady  Jane  and  Sir 
John    fond    of    company   in    every  other 
place  where  they  refided.    But  here  in  Paris, 
upon  the  moft  important,  and  joyful  occa- 
fion,  they  remain  feoreted  in  different  houfes, 
fo  as  not  only  to  be  invifible,  but  unheard 
of,  for  near  a  whole  month,  by  any  of  their 
acquaintance,  or  by  any  Britiih  fubjed :  And 
indeed  it  is  remarkable,  that  from  the  time 
of  their  leaving  Rheims,   and  during  their 
whole  ftay  at  Paris,   no  perfon   has  been 
found  who  faw  Lady  Jane  in  a  Ibite  of  preg- 
nancy, or  in  the  ftate  of  a  lying-in-woman^ 
or  who  h^rd  of  her  being  delivered  in  Pa- 
ris ;  for^  as  to  the  oath  of  the  perfon  called 
Lady  Ardjiiel,  it  mufl:  be  given  up  as  {landing 
contradided  by  tlie    evidence  of  Sir  John 
;,  and 
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ftod  Mrs  Hewit  themfelves;  and  it  had  been 
better^  that  fbcli  a  witnefs  had  not  been 
Inrought  to  examination. 

Having  tonfiimed  fo  much  of  your  Lord- 
fliips  time,  I  will  not  enter  upon  the  evidence 
of   the  enUvimenis  of  the  children  of  Mig- 
fion  and  Sanry.    It  is  fully  ftated  in  both  the 
memorials ;  and  the  material  parts  of  it  have 
been  fpoke  to  by  feveral  of  your  Lordihips. 
J  will  only  fay,  that  it  is  no  fiariaD  confirma* 
tion  of  the  impofture  to  my  mind,  that  there 
is  fuch  clear  evidence   of  the  carrying  off 
two  male  children  from  their  parents  at  Paris, 
attended  with  fuch  circumflances  in  point  of 
time,  ages  of  the  children,  and  defcription  of 
the  perfons  to  whom  they  were  delivered, 
as,  in  my  humble  opinion,  do  ftrongly  apply 
^o  this  cafe,  and  give  me  a  convidion,  thac 
thefe  were  the   children    which   Sir    John 
Stewart  and  Lady  Douglas  have  impofed  up* 
on  the  world  as  their  own  iflue. 

Ik  ilating  the  chain  of  this  circumfbntial 
evidence,  it  is  impoffible  to  overlook  the 
unaccountable  condud  of  Sir  John  and  Lady 
Jane,  in  abandoning  themfelves  and  their 
children  for  fo  many  years,  not  only  to  the 
fufpicions  oi  the  world,  but  to  the  difbelief 
of  their  neareit  relations,  ojF  her  being  the 

mother 
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toother  of  theft  children*    It  "was  an  bbjeft 
of  too  mudh  importance  to  themfd^es,  :^nd 
to  their  children,  to  be  overlooked  or  dcfpi- 
fed}  efpecidly,  when  the  means  of  confuting 
theie  fufpicions  were  at  handt  and  could  have 
been  procured  without  expence  or  troubk^ 
The  advice  afcribed  to  Lord  Preftongrange,  an<J 
referred  to  as  the  fole  excufe  f 91*  this  ^ondu4^ 
cannot  be  bejif  v^  by  aay  peifcm  who  k^^ir 
that  geatleman*.   If  it  had  be^n  given^  la- 
dy Jane  and  3ir  Jci^n  could,  have  no  motive 
to  rely  upon  it,  in  a  matter  of  th£(t  impor- 
tance, and  wh^6  they  •  had.  fuch  cafy  accefis 
to  the  evidence;  and  accordingly,  we  find 
them,  in  the^r  ktter  to  Madame  Tewis,  13th 
February   1750,   greatly  irritated  .^ with  the 
imputation  of  thi*  impofture;  ^anti  refol- 
«  ving,  ;for  the  fake  of  their  dear  children,  to 
''have  the  circumftanceft  of  the  beginning 
**  of  Lady  Jane's  pregnancy,'  and  the  progrefi 
*•  of  it  ujatil  her  ixappy  ddivery,  as  authet^ 
*' tically  proved  as  is  poffibW*    But,  inftead 
of  following  this  natural  and  eafy  plan,  they 
content  themfelves  with  the  examination  df 
a  bw  vriineSta  at  Aix-h'^Chappelle,  upon 
the  appearances    of    the    pregnancy;    and 
therp  ftop  fliort,  without  making  any  s^t- 

tempt 
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tempt  to  bring  certificates   or  evidence  of 
any  kind  from  Paris  of  the  a&ial  delivery. 

When   to  this  unaccountable  negled  of 
fecuring  true  evidence  of  the  birdij  is  added 
the  unjuftifiable  contrivance  of  forging  falfe 
evidence  to  fupport  Ae  birth,  the  cafe  be- 
comes too  firong  for  vtiy  mind  to  reiift  the 
conclufion.    It  is  clearly  proved  and  admit- 
ted, that  the  four  letters  of  Pier  la  Marrc, 
the  pretended  accoucheur,  which  were  pro- 
duced in  th)e  fervice,  are  all  and  each  of  them 
forged  letters.    Sir  John  has  admitted,  that 
he  was:  the  contriver  of  that  forgery,  and 
that  he  tranfmitted  them  to  Lady  Jane  Dou- 
glas.   They  remained  in  her  pofleffion  till 
her  death,  and  were  taken  out  of  the  trunk 
where  her  moft  valuable  things  were  depofit- 
ed,  and  produced,  and  printed,  with  the  o- 
ther  evidence  laid  before  the  jury  at  the  fer- 
vice.    To  overlook  or  difirgard  this  attempt 
in  the  defender's  fuppofed  parents  to  fupport 
his  birth,  by  the  forgery  of  evidence,  would 
ilrlke  at  the  foundations  of  all  law  and  pu- 
*blic  fecurity.     What  ftronger  evidence  of 
falfehood  and  impofiure,  than  a  detedion  of 
.evidence  forged  to  fupport  it,  and  that  for- 
gery contrived,  and  made  ufe  of  by  the  very 
:  authors  of  the  impofiure  ?  It  is  in  eadm  genere 

malitU 
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mliiia,  as  the  lawyers  fpea]^ ;  and  he  or  fiie 
that  is  capable  of  the  one  is  capable  of  the  other. 
A  true  birth  does  not  require  forgery  to  fup- 
port  it.  A  true  father  and  naother  would  not 
think  of  having  recourfe  to  it  But  this^is  none 
of  the  arguments  that  need  illuftration;  If  it 
does  not  touch  the  mind  of  a  judge  upon 
the  bare  ftating  of  it,  it  cannot  gather  ftrength 
by  any  enlargement. 

If  more  were  neceffary  to  fix  my  opinion 
iQ  this  caufe,  I  would,  in  the  la/i  place,  refort 
to  the  account  given  by  Sir  John  Stewart  in 
his  judicial  declaration,  of  Pier  la  Marre,  the 
man-midwife^  who  he  fays  delivered  Lady 
Jane.  When  I  confider  the  circuraftanccs  in 
which  Lady  Jane  came  to  Paris,  paft  the  50th 
year  of  her  age,  big  with  child  for  the  firft 
time;  leaving  Rheims  upon  a  notion  that 
proper  affiftance  could  not  be  had  there;  un- 
dertaking a  long  and  painful  journey  to  Pa- 
ris, in  order  to  get  the  beft  affiftance ;  fuffi- 
cicntly  provided  with  money,  and  under  no 
difficulty  at  the  firft  houfe  where  flie  alight- 
ed to  be  advifed  where  the  beft  affiftance, 
and  every  thing  elfe  neceffary  for  her  fafe  de- 
livery, would  be  found  :  And  when,  in  this 
view,  I  read  the  account  given  by  Sir  John 
Stewart  of  Pier  la  Marre,  to  whom  he  com- 
C^q  q  mittcd 
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:  mitted  the  delivery  of  Lady  Jane,  and  after 
wards  the  care  of  Sholto,.  it  ilrikes  mc  with 
fuch  inherent,  marks,  of  falfehood,  from  be- 
ginning to  end,  and  in  fo  many '  material 
circumfiancesy  that  I  cannot  reiift  the  conclu 
fion  that  neceflarily  refults  from  it. 

And  indeed,  fo  feniible  were  the  defender's 
counfcl  of  the  incredibility  of  Sir  John's 
whole  account  of  this  Pier  la  Marrc,  that 
they  have  laid  him  afide  altogether,  and  have 
attempted  to  fubftitute  a  Lewis  Pierre  Dela- 
marre  in  his  place,  as  the  perfon  who  deliver- 
ed Lady  Jane. 

I  obferve,  that  this  circumfiance  has  not 
Aruck  all  your  Lordihips  in  the  fame  light; 
but,  for  my  part,  when  I  firft  obferved  this 
ftrange  attempt  to  fubftitute  another  accou- 
cheur in  place  of  the  one  mentioned  and 
defcribed  by  Sir  John  Stewart  the  father,  I 
thought  the  defender's  caufe  was  abandoned. 
Sir  John  has,  at  leaft,  fixed  a  clear  and  di- 
Itiucl  defcription  of  his  Pier  la  Marre,  by  his 
intimate  knowledge  of  him  at  Liege  in  the 
1 721;  by  his  country;  his  employment  as  a 
furgeon  in  a  Walloon  regiment;  his  feeing 
him  repeated  times  at  Paris;  correfponding 
with' him  for  feveral  years ;  and  particularly, 
by  this  circumfiance,  that  he  went  to  Kaples 

in 
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in  the  1752,  from  which  place.  Sir  John  fays; 
he  received  a  letter  from  him ;  and  I  &bmit 
it  to  your  Lordflhips,  whether  it  is  poffible^ 
by  any  ftretch  of  invention  or  argument^ 
to  apply  the  defcription  and  hiftory  given 
by  Menager,  the  furg^on,  of  his  Louis  Pierre 
Delamarre,  to  the  accoucheur  thus  defcribe4 
by  Sir  John  Stewart,. 

The  whole  appears  to  me  to  ^^.  a  fiction, 
and  that  Menager  has  fworn  falfely  in  or* 
der  to  difcover  an  accoucheur  for  Lady 
Jane  Douglas,  when  no  fuch  accoucheur  ever 
€xifted#  Sir  John's  account  of  his  accou- 
ohcur  is  certainly  felfCi  and,  in  efFecJ:,  given 
up  by  the  defender ;  and  Menager's  evidence 
is  a  vain  and  falfe  attempt,  to  fubftitute  ano- 
ther accoucheur  in  his  place, 

1  fay  the  fame  thing  of  Gamier,  the  new 
invented  nurfe  for  Sholto,  The  difcrepan- 
cies  as  to  the  time  when  the  child  which 
ibe  nurfed  was  brought  to  her,  and  the  time 
when  that  child  was  taken  fi'om  her,  the 
place  of  her  refidence,  and  a  variety  of  other 
circumftances,  difference  the  child  which  flie 
nurfed  fo  much  from  the  account  given  by 
Sir  John  and  Mrs  Hewit  of  the  fuppofed 
Shoito's  nurfe,  that  it  is  impofliblefor  me  to 
confider  this  part  of  the  defender's  evidence 
in  any  other  light,  than  as  an  attempt  to 

make 
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make  the  hifiory  of  that  child  as  nearly  to 
correfpond  to  that  of  Sholto,  as  could  be  de- 
cently contrived.  And,  if  your  Lordihips 
are  fatisfied  of  the  falfehood  of  Garnicr's  evi- 
dence, with  regard  to  Louis  Pierre  Delaoianre 
having  been  the  accoucheur  of  Lady  Jane, 
this  of  itfelf  muft  neceffarily  deftroy  the 
whole  ftory  of  Gamier,  the  new  invented 
nurfe  of  Sholto, 

Upon  the  whole,  after  laying  the  circnm- 
ftances  of  this  evidence  together,  I  am  ferry, 
that  I  cannot  help  being  clearly  of  opinion, 
that  the  reafbns  of  redudion  of  the  defeadr 
dejr^s  fervice  arc  fufficicntly  proved. 
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A  S  all  your  Lordihips  have  already  deli^ 
i  \  vered  your  opinions^  I  have  not  vani-- 
ty  enough  to  thial^,  that  any  thing  I  can  fay 
will  have  any  eSk€L  I  do  not  pretend^  in 
a&y  caufe,  to  make  converts  to  my  opinion, 
much  lefs  in  this  £o  gresU:  paufe,  which  aU 
yonx  Lord&ips  have  iludied  fb  much.  Nor 
fliould  I  give  you  the  trouble  of  hearing  any 
tiling  from  me,  efpeciidly  as  I  do  not  find 
myfelf  in  a  very  good  fiate  of  health,  if  I  did 
not  think  myfelf  bound  in  confcience  Co  <fa^ 
dare,  before  your  Lordihips  and  this  audi- 
ence, my  full  convidioii  that  the  defender 
is  the  fon  of  Lady  Jane  Douglas. 

I  ihoold  have  had  fomc  doubt  of  this  ptDOf 
poiition,  if  the  caufe  had  fiiH  ftood  on  the 
ground  which  it  was  put  upoSi  in  the  me- 
morial  laid  before  the  fVencH  lawyers,  dr 
even  in  the  condescendence  ^en  in  to  das 
court.  I  do  not  fay,  that,  even  xipon  that  foot- 
ing, there  would  have  been  legai  evidence  a- 
gainft  Mr  Douglas,  according  to  my  notion 
of  the  'nature  of  the  evidence  required  in 

this 
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this  caufc;  but  there  would  have  remained 
doubts  and  fufpicions  in  my  mind  which  ne- 
ver could  have  been  removed.  The  h&s  then 
alledged  were,  im,  That  Sir  John  had  enter- 
ed himfelf  in  MichelPs  book,  in  his  own 
hand- writing,  on  the  8  th  of  July  1748  :  ido, 
That  the  child  which  was  brought  to  Mi« 
chell's  the  next  day  was  two  months  old: 
^tio.  That  no  fuch  man  as  Her  la  Marrc  ever 
exifted ;  and,  laflly.  That  there  were  fufpicions 
of  the  birth  in  France  at  the  time  it  is  faid  to 
have  happened.  But  the  fhape  of  the  caufc 
is  entirely  changed.  It  is  become  altogether 
a  new  cau£e,  with  hardly  a  vefiige  of  the  old, 
tmlefs  it  be  the  four  letters  of  La  Marrc, 
which  are  faid  to  be  forged.  And  the  grounds 
on  which  the  caufe  now  ftands  are,  Jlr/i,  Cer** 
tain  particulars  of  the  condud  of  Sir  John 
and  Lady  Jane,  which  cannot  be  explained 
^therways  than  upon  the  fuppoiltion  of  an 
impofture ;  and  under  this  hdad  I  take  in  Sir 
John's  declaration  and  the  four  letters  of  Li 
Marre.  2<&,  The  alibi  in  Godefroy's,  now  in- 
£{ted  upon,  inftead  of  the  alil^i  in  Michell's. 
JiJxAi  laftly,  The  two  enlevements.  This  di- 
vifion,  I  think,   comprehends   the  purfuers 

whole  caufe« 

Lv 


L  O  R  D    M  O  N  B  O  D  D  O.        495 

In  the  entry,  I  cannot  help  obferving,  that 
this  fo  great  change  of  ground  gives  me.but 
an  unfavourable  idea  qf  the  purfucrs  cauie^ 
In  the  very  beginning  of  this  adion,  they 
frequently  told  your  Lordfhips,  .//j^/  they  had 
fully  difcm>ered  the  impofture^  having  traced  it  to 
iis/ource,  and  were  able  to  frdduce  ffoofs  of  it  4$ 
ikar  asfun-Jhine.  But  inftead  of  that,  fo  lat& 
as  a  little  while  before  the  proof  was  con- 
cluded, I  fee  them  helitating  and  balancing 
betwixt  the  two  books  of  Godefroy  and 
Michell,  (the  only  direft  evidience  which  they 
can  pretenjd  to  have  in  the  caufe);  and,  at 
laft,  after  much  deliberation,  prefermng  Gode^ 
froy's  book,  lupported  by  his  evidence  and 
that  of  his  wife ;  which,  however,  they  tell 
•  your  Lordfliips,  that  they  themfelves  did  not 
at  firft  believe ;  and  their  French  procureur 
has  gone  fo  far  as  to  fay,  that  it  was  abfon 
lutely  incredible.  This  to  me  gives  t&eir 
cauie  the  appearance  of  an  artificial  caufe, 
builtupon  cdnjedures  and  opinions,  not  con-; 
fifting  of  that  plain,  natural,  and  unambigU'* 
ous  evidence  which  compels  the  aiTent,  and 
leaves  no  room  for  hefitation  or  doubt  what 
hypothefis  to  follow ;  and  yet,  in  my  appre* 
hcnfion,  fuch  the  evidence  ihould  be  that  is 
to  take  away  the  birth-right  of  Mr  Douglas. 

S0M£ 
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SoAtE  of  your  Lordihips  aK  of  opinion, 
that  there  is  no  queftion  of  law  here,  but  only 
of  fad*  i  am  of  a  very  different  opinion :  And 
I  think  there  arc  feveral  quefiions  of  hiw,  of 
Very  great  impoctance»  which  enter  into  the 
dediion  of  this  queftion ;  and  which,  there- 
fore, I  will  beg  leave  toftate  to  your  Lord* 
fliips  before  I  come    to  fpeak  of  the  faft. 

And  the  frjl  is  concerning  the  onus  pro- 
handiy  upon  whom  it  is  incumbent.  The 
purfucrs  fet  out,  in  their  memorial,  with  this 
propofition,  and  make  it  the  foundation  of 
their  whole  caufe :  That  Mr  Douglas,  tho'  he 
has  been  fo  long  in  poflefiion  of  his  births- 
right,  was  acknowledged  by  farther  and  mo- 
ther, and  was  habit  and  repute  their  fon ;  yet 
is  obliged  to  prove  his  birth,  like  any  other 
fad  upon  which  he  was  to  found  a  claim. 
This,  my  Lords,  I  hold  to  be  a  moft  dange- 
rous dodrine ;  and  it  is  that  which  makes  this 
truly  a  great  caufe :  For  it  is  not  great  names 
of  parties ;  it  is  not  the  value  of  the  fubjed; 
nor  is  it  the  queftion  of  fad,  of  however 
great  importance  to  the  parties,  and  particu- 
larly to  one  of  them,  that  makes  this  caufe 
great  and  important  in  the  eye  of  law.  But 
it  is  this  queftion  of  fuch  general  confequence, 

which 
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which  makes  this  caufe  not  oaly  the  caufe  of 
Mr  Douglas,  but  of  every  perfou  who  hears 
me,  I  may  fay,  of  mankind,  and  not  only  of 
the  prefent  race  now  living,  but  of  all  future 
generations ; 

Et  nati  natoruMf  et  qui  nafcentur  ab  Wis, 

are  concerned  in  this  queftion.-  For  if  thi» 
were  law.  Who,  of  the  age  of  this  defender, 
can  fay,  that  he  is  fure  of  his  birthright,  or 
that  he  has  a  ftate,  or  belongs  to  a  family  ? 
But  fuch  a  doftrinc  I  hold  to  be  as  erroneous, 
as  it  is  pernicious  and  fubverfive  of  the  com* 
mon  rights  of  men.  For  the  acknowledge-^ 
ment  of  parents,  joined  to  the  habit  and  re- 
pute, is  the  charter  which  every  man  has  for 
his  birthright,  and  which  cannot  be  declared 
to  befalfe,  forged,  or  feigned,  except  upon  evi- 
dence the  cleareft  and  mofl  unexceptionable. 
As  to  the  pofitive  evidence  of  birth  by  the 
teftimony  of  witneffes,  it  muft,  of  neceffity, 
be  confined  to  a  very  few,  and  thofe  few  in 
a  few  years  will  grow  flill  fewer,  till  at  laft 
they  muft  be  quite  gone.  But,  as  was  very 
well  faid  by  one  of  your  Lordfhips,  in  pro- 
portion as  the  evidence  by  witneffes  grows 
weak,  the  prefumption  of  law  grows  ftrong, 
till  at  laft  it  becomes  fo  ftrong,  that  nothing 
R  r  r  but 


498        THE   SPEECH    OF 

but  evidence  amounting  to  demonfiration, 
where  there  is  not  a  loop  to  bang  a  doubt  on^ 
can  overcome  it 

But  the  cafe  of  Mr  Douglas  is  much 
ftronger  than  the  common  cafe ;  for  his  birth- 
right is  not  only  fecured  by  the  acknowledge- 
ment of  parents,  the  habit  and  repute,  and 
thelapfe  of  fo many  years;  but  he  has  brought 
a  direct  proof  of  it  by  the  only  two  witneffes 
now  living,  fo  far  as  appears,  who  were  pre- 
fent  at  it :  He  has  further  brought  a  proof  by 
many  witnefles  of  what  mud  have  been  ne- 
ceflarily  precedent  and  fuhfequent  to  it,  nam- 
fy,  the  pregnancy  and  reconvalefcencc ;  and, 
over  and  above  all  that,  he  has  brought  a  cir- 
cumftantial  proof,  more  pregnant  perhaps 
'  than  even  the  direft  proof,  and  moft  wonder* 
ful  at  this  diftance  of  time.  What,  my  Lords, 
can  take  away  fuch  an  evidence  as  this  ?  No- 
thing but  proof,  the  ftrongeft  and  moft  di- 
rect, of  an  impofture,  by  witneffes  of  greater 
number,  ^nd  more  credible  than  thofe  pro- 
duced by  the  defender,  or  by  an  adamantine 
chain  of  circumftances,  which  excludes  even 
the  poffibility  of  a  birth.  In  fuch  a  cafe,  your 
Lordftiips  are  not  to  weigh  and  balance,  and 
proceed  upon  conjedures  and  probabilities, 
as  in  ordinary  cafes,  where  the  law  allows  you 

to 
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to  find  proved,  or  not  proved,  according  as 
the  evidence  appears,  and  is  perfedly  indiffer- 
ent to  either  fide.  But,  where  there  is  fuch  a 
weight  of  pofitive  proof,  as  well  as  of  legal 
prefumption  in  the  one  fcale,  there  muft  be  ' 
in  the  other  fuch  a  preponderating  weight  of 
evidence,  as  does  not  fuffer  the  balance  to 
remain  a  moment  in  aquilibrio,  but  makes 
the  oppofite  fcale  immediately  to  mount  and 
kick  the  beam. 

This  I  apprehend  to  be  moft  clear  and  un- 
doubted law :  And  therefore  the  plea  of  the 
purfuers,  which  is  founded  upon  the  contrary 
doftrine,  and  fuppofes  it  neceflary  for  Mr  Dou- 
glas to  prove  his  birth,  as  he  would  be  bound  to 
prove  any  claim  of  debt,  or  other  ground  of  ac- 
tion againft  the  purfuers,  muft  appear  tome  to 
be  built  upon  a  very  rotten  foundation  :  And 
your  Lordfhips  muft  agree  with  me,  if  you 
admit  the  principles  above  laid  down  ;  for  I 
have  not  heard  any  of  your  Lordfhips  fay, 
that  there  is  fuch  a  proof  upon  the  part  of 
the  purfuers,  as  is  abfolutely  incompatible 
with  the  birth,  and  excludes  the  poffibiUty 
of  it. 

In  order  to  fuppof t  this  ftrange  docfa-ine, 
which  they  have  chofen  to  make  the  founda- 
tion of  their  caufe,  the  purfuers  fay,  That 

Mr 
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Mr  Douglas  has  not  habit  and  repute  in  his 
favour,  becaufe  there  were  fufpicions  raifcd 
in  Scotland  of  his  birth  very  foon  after  it 
happened  :    And  oqe  of  your  Lordfliips  went 
fo  far  as  to  lay  down  this  general  propofition, 
That  there  is  no  habit  and  repute  with  refped 
to  a  man  born  in  foreign  parts.     But  this  I 
hold  likewife  to  be  a  moft  dangerous  doftrine, 
efpecially  at  prefent,  when  fo  many  of  hisMa- 
jefty's  fubjecls  live  with  their  families  in  fo- 
reign parts.     If  indeed  his  Lordfhip  had  faid, 
that  perfons  had  not  a  habit  and  repute  of  their 
birth  at  home,  the  propofition  niight  be  ad- 
mitted.   For  it  is  no  doubt  the  opinion  of 
thofe  who  are  upon  the  place  where  the  birth 
happens,  who  are  acquainted  with  the  parents, 
fee  their  behaviour,  and  know  the  circum- 
fiances  of  the  cafe,  which  makes  what  we  call 
habit  and  repute ;  and  a  perfon  bom  in  France, 
or  any  other  foreign  country,  has  no  habit 
and  repute  here,  but  what  he   brings'over 
with  him  from  that  country.     The  queftion 
therefore  is.  What  was  the  opinion,  concern- 
ing the    defender's  birth,    of  the  people  in 
France,   Britifli  and  others,    who  knew  Sir 
John  and  Lady  Jane,  and  the  circumftances 
of  the  cafe  ?  Had  they,  my  Lords,  any  fufpi- 
cion  of  the  birth?    Not  the  leaft.    For,  tho* 

the 
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the  purfaers  have  laid  it  as  one  of  the  articles 
of  their  condefcendence,  that  there  were  fuch 
fufpicions  in  France;  yet  not  one  of  the  hun- 
dreds of  witneffes  which  they  have  .examined 
in  France  has  faid  fo;  nay,  even  their  own 
witneffes  whom  they  have  adduced  to  prove 
the  impofture,  have  fliown  the  cleareft  coil- 
viclion  of  the  truth  of  the  birth,  notwithr 
ftanding  of  very  improper  methods  which 
were  taken  to  make  them  doubt  of  it ;  parr 
ticularly>  Madame  Micheli,    to  whofe  houfe 
Lady  Jane  came,  within  eight  or  ten  days  af- 
ter {he  was  faid  to  have  been  delivered,  and 
who  therefore,  next  to  thofe  who  were  pre- 
fcnt  at  the  birth,  muft  liave  known  moft  of 
the  matter,  in  a  conyerfation  which  ftie  had 
with  Mr  Andrew  Stuart,    recorded    in  his 
journal,     wherein  he  moil  irregularly,  and 
with  a  plain  intention  tp  prejudice  the  wit- 
nefe,  did  tell  her  as  a  piec^  of  news,  That  the 
parents  of  one  of  the  childrep  were,  found : 
Ne  le  crqyez  pa^^  fays  flie ;  and  there  he  gives 
her  anfwer  in  her  own  words,  which  amount 
to  this.  That  they  wef  e  irapofing  upon  him  ; 
and  that,  tho'  others  migh|:  pretend  to  be 
the  parents.  Lady  Jane  was  truly  the  mother: 
And  flie  added,  That  when  flie  came  to  her 
)ipufe,  ihe  had  all  the  appearance  of  a  woman 

newlr 
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newly  delivered.    And  tho'  her  evidence  wai 
much  foftened  by  fuch  converfations,  and  by 
the  Monitoire,  before  fhe  came  to  depofe;  yec 
even  then  flie  fays,  That  if  Lady  Jane  was  not 
the  mother,  elle  auroitjoue  unfuricux  roile,  "  flic 
**  muft  have  aded  a  moft  extraordinary  part'* 
And  Madame  Blainville,  who  was  then  in-Mi- 
chell's  houfe,  and  faw  Lady  Jane  every  day, 
fo  far  from  doubting  of  the  truth  of  the  birth, 
ihows,  through  her  whole  oath,  the  ftrongeft 
conviction  of  it.  As  to  the  fufpicions  in  Scot* 
land,  it  is  evident  from  the  proof  from  whence 
they  came,    and  upon   what  grounds  they 
were  raifed ;  and  altho'  thofe  fufpicions  had 
been  ftronger  and  more  general,  and  had  not 
been  raifed  by  the  agents  of  the  family  of 
Hamilton;  and  fupported  by  the  grofleft  ca- 
lumnies ;  yet  they  can  avail  nothing  againft 
the  opinion  of  the  people  in  France,  and  the 
proof  of  habit  and  repute  by  fo  many  credi- 
ble witnefles  in  the  fervice,  to  which  the  pur- 
fuers  thought  fit  then  to  fubmit,  and  did  not 
attempt  a  contrary  proof. 

The  purfuers  would  likeways  deprive  the 
defender  of  the  acknowledgement  of  his  pa- 
rents, at  leaft,  of  one  of  them,  Sir  John ;  be- 
caufe,  in  his  declaration,  he  has  fallen  into 
many  mifiakes  concerning  the  birth,  and  par- 
ticularly 
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ticularly  has  coined  out  of  his  brain,  as  they 
fay,  an  imaginary  man  for  the  accoucheur, 
who  never  had  an  exiftence ;  therefore,  fay 
they,  fuch  an  acknowledgement  of  the  defen- 
der can  never  avail  him. 

But  the  purfuers  confound  two  things 
that  are  in  their  nature  quite  diftinct,  viz.  the 
acknowledgement  of  parents,  and  their  evi- 
dence when  examined  as  witnefles  concerning 
the  particulars  of  the  birth.  The  firft  is  cal- 
led by  lawyers  the  traflatta^  that  is,  the  beha- 
viour and  manner  of  treating  the  child,  from 
which  it  is  inferred,  that  they  acknowledge 
him  as  th^ir  child  ;  the  other  is,  the  teftimony 
of  a  witnefs,  which  is  to  be  confidered  like 
the  evidence  of  any  other  witnefs ;  for  a  pa- 
rent, as  well  as  another  witnefs  depofing  to 
the  particulars  of  the  birth,  at  the  di{^nce  of 
fifteen  or  fixteen  years,  may  fall  into  many 
errors,  contradiftions,  and  abfurdities.  But 
this  will  not  take  from  the  child  the  tra£latus 
or  acknowledgement  of  his  parent ;  nor  will 
it  hurt  the  evidence  of  his  birthright,  any 
more  than  the  errors  of  any  other  witnefs  : 
And  indeed,  it  would  be  the  hardeft  cafe  in 
the  world,  if  the  miftakes  of  an  old  man  of  a 
father,  fuch  as  Sir  John  was,  examined  upon 
fuch  an  infinite  number  of  particulars,  which 

happened 
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happened  fo  long  ago,  flioald  be  f  jtal  to  hie 
child! 

And  this  leads  me  to  fpeak  of  Sir  John's  de- 
claration>  which,  though  it  has  been  allowed 
to  be  printed,  and  to  make  part  of  the  ftatc, 
as  a  circumflance  of  evidence ;  yet,  like  many 
other  drcumftances  in  this  cau£e,  it  has  not 
with  me  the  leaft  weight ;  not  only  becaufe  it 
was  not  taken  upon  oath,  without  which,  it 
cannot  be  legal  evidence;  but  chiefly,  becaufe 
it  was  taken  in  abfence  of  the  defender.  For, 
in  fuch  a  caufe  as  this,  the  defender  could 
be  in  court  only  one  x)f  two  ways,  either 
by  the  days  of  compearance  being  run,  or  by 
a  condefcendence  being  given  in.  And  as  nei- 
ther of  thefe  was  the  cafe,  Mr  Douglas  was 
as  much  abfent  at  that  examination,  as  any 
other  man.  Now,  that  fuch  an  examination 
fhould  be  evidence  againft  him,  efpecially  in 
fuch  a  caufe,  is  contrary  to  the  law  of  this, 
and,  I  believe,  of  every  other  country,  un- 
.  lefs  where  the  inquifition  is  eftablifhed: 
Even  in  the  Tournelle,  the  examinations  of 
witnefles  in  abfence,  are  not  evidence  againft 
the  party,  till  he  is  brought  into  court,  and 
confronted  with  the  witnefs.  And  indeed,  if 
your  Lordlhips  were  to  admit  fuch  an  exa- 
mination for   evidence^  it    i$  impoffible  to 

know 
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know  .where  to  flop ;  for,  by  the  fame  rule, 
every  witne&  examined  in  abfence  muft  be 
held  as   evidence,  provided  only  he  be  e^- 
mined  before  a  judge.    So  that  a  party,  in 
this  way,  may  have  a  great  deal  of  evidence 
againil  him,  of  which  he  never  heard.     And 
it  ought  to  be  further  conlidered,  that  the 
defender  made  the   objedion,  while  Sir  John 
was  alive,  that  his  declaration  could  not  be 
evidence;  and,  by  application  t©  your  Lord- 
fhips,  deiiredi  that  it  might  be  cancelled,  and 
Sir  John  re-examined  in  the  proper  manner 
upon  the  fame  fa£ls.    So  that,  if  the  purfuers 
delayed  the  re-examination  of  Sir  John,  who* 
was  their  own  witnefs,  till  he  was  dead,  they 
have  thcmfclves  to  blame:  And  your  Lord- 
Ihips  muft  not,  on  account   of   their  negli- 
gence, offer  fuch  violence  to   the  law  of  evi- 
dence, as  to  admit  for  proof,  the  declaration 
of  a  witnefs  in  abfence  of  the  defender. 

Besides  this  fo  lirong  objection  inlaw, 
the  circumftances  qf  fa£l  attending  this  de- 
claration are  fuch  as  deftroy  its  credit  entire- 
ly with  me.  For,  in  the^r/?  place,  it  was  ob- 
tained by  fiirprife  A'om  the  court,  upon  an 
averment  Of  a  fed  abfolutely  falfe,  viz.  That 
Sir  John  was  immediately  going  out  of  the 
country,  with  an  intention  to  withdraw  him- 
Sff  felf 
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felf  from  your  Lordfliips  jtirif<Sid^on«  Upoif 
this  inforfflaticm,  Sir  johh^  an  old  man  of 
feventy-five,  in  a  very  bad  fiate  of  beakh, 
was  taken  out  of  his  bed,  and  examined  for 
three  days,  in  prefence  of  your  Lordfliips, 
u^oH  a  multitude  ot  quefiionSy  fH^epared  with 
great  deliberation  by  the  purfuers,  but  vhich 
had  never  been  fcen  by  Sir  John,  nor  had  he 
the  common  time  for  preparation  and  rccd- 
leftion  which  every  witnefs  is  intitkd  to. 

In  this  fituation,  it  could  have  been  no 
matter  of  wonder,  if,  depoling  to  fo  many 
fafts,  at  the  diftance  of  fo  many  years,  he 
had  fallen  into  very  great  miftakes.  But 
h^  has  not  fallen  into  fo  many  as  the  par* 
fucrs  would  make  your  Lordlhips  believe; 
and  particularly,  with  refpeft  to  La  Mant, 
in  faying,  that  he  was  a  Walloon,  he  has 
not  gone  far  from  the  truth ;  for  Montrml 
fur  mery  where  La  Marre  was  bom,  is  within 
a  few  leagues  of  the  Province  of  Artois, 
which  is  a  part  of  the  Walloon  country;  and 
it  is  very  likely,  that  La  Marre,  and  the  peo- 
ple of  Montreuil,  fpoke  a  Patois^  refembfing 
that  of  Artois;  from  which  Sir  John  ima- 
gined, that  he  was  a  Walloon.  As  to  the 
.  time  and  place  of  his  acquaintance  begin- 
ning with  him,  viz.  at  Liege  in  the   1 72  r, 

it 
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it  is  a  mi&ake  that  any  wknefe  might  have 
blkn  into  at  fuch  a  diftance  of  time;  and 
it  is  very  likely,  that  Sir  John  i»ay  have  con- 
founded hixn  with  another  man  of  the  iame 
profeffion,  whom  he  iiad  known  at  Liege,  in 
the  iame  manner  as  he  has  miftaken  a  jour- 
ney  which  he  made  from  Dammartin  to  Pa- 
ris, after  the  birth,  for  a  fuppofed  joUrney 
which  he  iays  he  made  from  Hheixns  to  i^aris 
befooe  the  birth;  and,  as  to  the  drcmnftancas 
of  concealmetut  conccrniAg  La  Marre,  which 
he  mentjonsi,  they  may  have  been  &>  £u:  real, 
tbatliaMarre  being  gt  that  tim^oot  Hcenced, 
and  liable  to  a  penahy  f9rpra&ifii\g^  did  de- 
lire  that  Sir  John  might  conceal  hid  btkg  the 
accoucheur* 

But,  fuppofing  Sir  John  had  fallen  into 
much  greater  errors  concerning  La  Ma^re,  if, 
is  a  firange  inference,  which  the  purfuers 
woiild  make  from  them,  that  Sir  John  was 
fpeaking  of  a  La  MaiTc  quite  difieroat  from 
the  La  Marre  whom  he  had  always  named  as 
the  perfon  who  brought  Lady  Jane  to  bed, 
and  who  tokl  Menager  that  he  had  delivered 
a  Lady,  defcribed  by  him  in  fuch  manner, 
that  it  muft  have  been  Lady  Jane,  and  who. 
3lfo  gave  the  child  to  the  nurfe  Garnicr  in 
the  year  1748,  which  could  be  no  other  than 

.Sholto. 
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Sholto.  And  from  thence,  they  take  occafion 
to  fet  up  twQ  La  Marres,  one  the  La  Marre  of 
Menager,  as  they  call  him,  whofe  exiftence 
they  cannot  deny ;  and  the  other.  Sir  John's 
La  Marre,  whom  they  treat  as  an  imaginary 
perfon  of  his  creation.  But  this,  my  Lords, 
is  arguing  moft  unfairly.  If  indeed  they 
pould  have  Ihown,  that  there  was  another 
man  of  the  fame  profeffion  of  the  name  of 
La  Marre  in  Paris  in  the  1748,  they  might 
have  pretended,  that  Sir  John's  defcription 
applied  to  him,  and  not  to  the  La  Marre  na- 
med by  Menager.  But,  a3  they  cannot  pre- 
tend that,  it  is  a  very  pnfair  condufion,  that 
the  La  Marre  named  by  Sir  John  from  the  be- 
ginning as  the  accoucheur,  and  with  whom 
he  correfponded  by  letters,  and  who  was  the 
only  man  of  that  nanie  and  profeflion  at  that 
time  in  Paris,  was  not  the  La  Marre  of  whom 
he  fpeaks  in  his  declaration,  though  he  may 
have  fallen  into  fundry  niiftakes  about  him. 

But  fuppofing  ftill  further,  that  Sir  John, 
in  his  declaration,  had  not  only  fallen  into 
miftakes,  but  had  willfully  faid  what  wzs 
falfc,  which  I  am  perfuaded  none  of  your 
Lordihips  believe,  What  could  be  inferred 
from  thence  againft  the  defender?  Nothing 
fl^ore  than  a  fufpicion  that  Sir  Johq  was  till- 
ing 
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ing  faUehoods,  in  order  tdcovcx*  aialfe  fairtiu 

The  fame  fufpidonj  cfr  a  ftw»gpr,  .wilt.arife 

againft  a  party  in  whofe^voiir  a  witnefepei<* 

jures  himfelf;  yet  the  patty  will  not  lofe  hil 

caufe  on  account  of  the  petjuiy  of  fpch  a 

witnefs :  And,  in  a  vtrj  late  cafe  of  a  borough^ 

clecbion.  Sir  John  Anftnithcr  won  his  caufe, 

though  two  of  his  witneffes  were  convifted 

and  punifhed  by   your  Lordfliips  as  being 

guilty  of  perjury  *and   prevaricsltion'  upon 

oatlu     And  there  is  this  difference  betwixt 

the  two  cafes,  in  the  defender's  favour,  that 

the  witnefles  in  Sir  John  Anftruther's  cafe, 

were  witneffes   produced  by  him;  whereas 

Sir  John  Stewart  was  the  purfuers  witnels. 

A  fourth  (jueftion  in  law  is.  What  the  effeft 
of  the  delay  of  the  aftion  iji  this  cafe  is  ?  And, 
jy?,  Whether  there  be  any  delay  ?  For  one  of 
your  Lordihips  doubted,  whether  the  pur- 
fuers could  have  infilled  on  this  challenge 
immediately  after  the  birth,  and  during  the 
life  of  the  Duke  of  Douglas.  But  I  hold  it 
to  be  certain  law,  that  they  could.  For  with 
rcfpcft  to  Sir  Hugh  Dalrymple,  he  had  an 
immediate  intereft,  being  one  of  the  Duke's 
heirs  of  line,  if  Mr  Douglas  was  a  fuppofiti- 
tious  child  :  And  as  to  the  Duke  of  Ha!mil- 
ton,  pjr  his  brother  Lord  Douglas,  they  had 

an 
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an  eVcntoai  intecefi;  by  which,  in  certaia 
CYcntg^  they  might  have  fucce^ded  to  the 
2>iike  of  Qouglas,  if  Mj-  Douglas  was  taken 
out  of  the  way;  or,  in  certain  events,  Mr 
Douglas  might  have  fucceeded  to  them :  And 
it  was  upon  thefe  grounds,  that  the  Duke  of 
Hamilton's  title  was  fuftained  to  carry  oa 
this  procefs;  the'  his  intereft  was  £b  eventual 
and  contingent,  that  it  was  a  thoufand  to  one 
ihat  ever  he  fucceeded  to  the  Duke  of  Dou- 
glas, or  Mr  Douglas  to  him. 

Th£  delay  then  being  certain,  let  us  con- 
fider  what  the  eflfecfcs  of  it  are  in  law ;  and 
thefe  can  \>c  no  other  than  to  give  a  double 
force  to  the  prefiimption  of  law  in  his  favour, 
to  fupply  every  defeft  in  his  proof,  and  to 
deliver  him  from  the  neceffity<)f  accountiog 
'  for  many  things  which  otherways  he  would 
have  been  obliged  to  account  for:  And,  in- 
deed, it  would  be  the  moft  cruel  cafe  in  the 
.world,  if  the  challenge  of  a  birth  Ihould  be 
delayed  for  fo  njiany  years,  then,  when  th^ 
party  happens  to  fucceed  to  a  good  cftate^ 
be  ihould  be  immediately  attacked  by  thofe 
who  had  the  &me  title  before,  but  not  the 
fame  intereft,  and  Ihould  nevertliclcfs  be  o- 
bliged  to  go  to  proof  with  his  adverfariei 
ifpojx  equal  tprmsjand  yet  this  would  be 

the 
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the  cafe  with  Mr  Doogks,  if  he  were  ta  reap 
no  advantage  by  the  purfuers<klay.  While  the 
Duke  lived,  and  the  defender  had  nothing, 
they  did  not  envy  him-  the  honour  of  being 
the  fon  of  Lady  Jane  Douglas.  But,  as  foon  as 
he  fucceeded  to  the  Duke's  eftate,  they  began 
this  fuit  againft  him  i  And  they  were  the  more 
incxcufable  for  this  delay,  that  they  fay  they 
had  fiifpicions  of  the  birth  immediately  after 
it  happened;  for  otherways  they  might  have 
pretended,  that  they  had  liot  the  leaft  fuipi- 
cion  of  the  impofture  till  after  the  Duke^ 
death;  and  therefore  could  not  riiife  th«  ac- 
tion fooner. ' 

Th  e  defender,  therefore,  itx  this  cafe,  has. 
nooccaiion  to  feek  for  a  Madame  le.Brun/ 
an  accoucheur,  or  the  witneffes  that  were 
pfeferit  at  the  delivery :  The  law  fupplies  alt 
thefe :  But,  if  any  witneffes  are  dead,  yet  if  it 
can  be  proved,  that  they  faid  fo  or  fo,  the  law 
will  make  this  hear-fay  .evidence,  which,  in 
other  cafes,  would  not  be  good,  effeftual  to 
the  defender.  And,  in  this  manner,  the  law 
will  revive  both  Mrs  Tewis  and  Effy  Caw, 
and  make  theni  evidehces  of  Lady  Jane  having 
been  with  quick  child,  as  well  as  Mrs  Glafs. 
The  other  queftions  of  law  which  I  (hall 
ftate  to  your  Lordfhips,  are  concerning  the 

rule 
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rule  of  evidence :  A  moft  facred  rule,  upon 
which  our  lives,  as  vsrcU  as  our  properties,  de- 
pend. And  the  ^fi  is.  That,  in  no  action 
of  this  kind,  where  a,  crime  is  charged,  the 
purfuers  are  intitled  to  fay,  that  the  witneffea 
who  are  n^pft  necefiary,  as  having  beft  acceis 
to  know  th^  faft,  are  accomplices  in  the  crime. 
For  thisis  plainly  begging  the  queftion ;  and, 
fuppoling  the  crime  already  proved.  Thus,  in 
a  cafe  fucl^  as  this,,  of  a  fuppofiho  partus^  the 
chief  witneflbs  for  the  defender,  and,  in  many 
cafes,  the  only  witneffes,  mud  be  the  perfons 
that  are  moft  a}}OUt  the  Lady,  fuch  as  her 
chamber-maids,  and  her  moft  intimate  compa- 
nions..  And.if  thefearerejeAed  as  witneffes, 
who  muft  beft  know  the  truth,  upon  pretence 
of  their  being  accomplices,  How  is  it  poffi- 
ble  that  the  defender  can  prove  his  birth  ?  If 
La  Marre  had  been  alive,  and  Le  Brun  hid 
been  found,  the  purfuers  would  have  faid, 
that  they  were  likeways  accomplices,  as  well 
as  Mrsi  Hewit  and  Mrs  Glafs ;  and  for  the 
fame  reafon  :  So  that  the  purfuers  require, 
that  the  defender  fiiould  prove  his  birth,  and 
at  the  fame  time  make  it  impoilible  for  bim 

to  do  fo,  by  depriving  him  of  the  moft  ne- 
cefiary witneffes. 

But 
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But  more  particularly,  with  refpeft  to  Sir 
John,  Mrs  Hewit,  and  Mrs  Glafs,  whom  they 
make  accomplices  all  three,  and,  for  the  fame 
reafon,  they  ihould  have  added  a  fom-th,  viz. 
Efly  Caw;  becaufe,  as  fhe  was   about  Lady 
Janets  perfon,  and  dreffed  and  undreffed  her 
as  well  as  Mrs  Glafs,  flic  mufl:  have  known 
if  there  was  any  impofture.     If  Sir  John  had 
been  called  upon  by  the  defender  as  a  witnefs, 
I  apprehend,  he  ou^ht  to  have  been  admitted, 
after  fo  long  a  delay  j  though, in  other  cafes,  he 
no  doubt  would  not  have  been  a  habile  wit- 
nefs for  the  defender.    At  the  fame  time,  I 
own  that  his  teftimony  in  favour  of  the  de- 
fender  would  have  been  fufpicious,  if  he  had 
been  contradiftcd,  or  even  not  fupported,  by 
other  lefs  fufpicious  witneffes.     But  having 
been  called  as  a  witnefs  by  jthe  purfuers  them- 
fclves,  it  muft  appear  to  your  Lordfliips  feme- 
thing  extraordinary,  that  they  fliould  objecT: 
to  their  own  i^itnefs  as  an  accomplice,  and 
defhrc  your  Lordfliips  to  reject  him  on  that 
account.    And  I  appeal  to  your  Lordfliips, 
Whether,  during  fo  long  an  examination,  he 
gave  any  figns  of  guilt,  or  of  wilful  falfe- 

hood. 

As  to  Mrs  Hewit  and  Mrs  Glafs,  they  were 

both  likcways  examined  in  your  Lordfliips 

T  1 1  prefence  : 
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prefcnce :  And  with  rcfpecl  to  Mrs  Hewitt 
your  Lordfcips  will  remember,  that  flie  be- 
haved with  the  greateft  calmncfs  and  fedatc* 
nefs,  without  any  of  thofe  emotions  that 
muft  be  fuppofed  in  a  perfon  guilty  of  fuch 
a  crime,  and  without  the  leaft  appearance  of 
perjury  6r  wilful  falfehood,  whatever  mif- 
takes  &e  may  have  fallen  into,  being  an  old 
infirm  woman,  and  depoiing  to  fo  many  par- 
ticulars at  fuch  a  difianc^  of  time.  As  to 
Mrs  Glafis,  upon  whofe  late  examination  your 
Lordfliip  very  juftly  laid  fo  much  weight, 
her  behaviour  upon  oath  was  a  perfcft  model 
for  all  witneffes  :  The  greateft  calMnefs,  dif- 
tinftnefs,  and  readinefs  at-  the  hxa^  timej 
and  flie  was  To  far  from  Ihowing  any  for- 
wardnefs  in  favour  of  the  defender,  that  tho* 
her  depofition  was  all  very  firong  in  his  fa- 
vour, every  queftion  that  was  put  by  the 
purfucrs  being  anfwered  againft  them,  flic 
never  went  the  leaft  beyond  the  interroga^ 
tory  put  to  her,  but  contented  herfelf  witli 
anfwcring  it  fimply  and  ji^nly :  And  though 
once,  and  but  once,  file  was  a  little  fretted 
and  mffled,  by  the  many  tcazing  and  captious 
queftions  put  to  her  by  the  purfuers,  not  for 
information,  but  with  a  plain  defign*  to  in- 
fnarc  the  witnefs  in  contradidiions  j  yet  I  did 

not 


LORD    MOUBODDO.        515 

not  for  that  think  the  worfe  of  the  witnefs, 
but  rather  the  better,  as  Ihe  £ho wed  that  pro- 
per indignation  which  every  honeft  witnefs 
ought  to  have,  when  he  feci  hiiiifelf  fufped- 
ed  of  perjury  or  prevarication.     To  believe 
ftich  a  witnefe  perjured  is  not  only  contrary 
to  law,  in  my  apprehenfion,  and  the  rule  of 
evidcace,  but  it  is  want  of  common  charity : 
And  yet  the  purfuers,  by  making  her  an  ac- 
complice, do  fairly  admit,  and  your  Lordfhips 
that  have  fpoken  hold  it  fo  too,  that  unlefs 
flie  be  perjured,  the  defender  muft  be  the  fon 
of  Lady  Jane  Douglas,    The  caufe  is  fairly 
put  upon  thb  iffue ;  and  your  lyordjOiips,  by 
giving  the  caufe  for  the  purfuer^,  muft  pro- 
nounce this  witnefs  perjured,  who  behaved, 
at  .the  time  flie  was  examined,  fo  well,  that 
^e  feemed  to  give  £atisfa^xon  to  all  your 
Lordfliips,  and  tp  the  numerous  audience,  in 
whofe  pr^fence  fl^e  was  examined. 

Youa  Lordfliips  have  heard  a  very  critical 
examination  of  Mrs  Hewit's  Jetters  to  Mrs 
Glafe,  (then  Tibby  Walker),  as  well  as  of 
Mrs  Hewit's  evidence.  The  number  of  dates 
in  which  flie  was  right,  and  alfo  the  number 
of  thofe  in  which  flie  was  miftaken  has 
been   exadly   calculated;    and  it  has   been 

ihowHi 
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fliown,  that  her  letters  ate  very  blundering 
and  inaccurate,  contradicting  fometimes  one 
another,  and  contradided,  in  fome  particu- 
lars, by  her  evidence.     But  what  can  be  from 
thence  inferred  ?    Nothing,  in  my   opinion, 
but  that  Mrs  Hewit  was  a  woman  of  a  me- 
mory not  very  accurate,  nor  of  a  head  very 
clear  or  diftincL     But  with  refpecl  to  the  ixn- 
pofture,  fo  far  from  being  a  proof  of  it,  they 
furnilh,  in  my  appreheniion,  a  very  ftrong  ar- 
gument againft  it :  For  Lady  Jane  is  allowed 
by  all  your  Lordfliips  to  have  been  a  woman 
of  very  good  parts,  and  Mrs  Hewit  muft  be 
fuppofed  to  have  afted  in  concert  with  Lady 
Jane,  and  under  her  directions.     Now,  how 
is  it  poffible  to  fuppofe,  that  fbe  would  have 
allowed  Mrs  Hewit  to  write  fuch  fenfdcfs 
letters,  loading  the  impofture  with  fo  many 
particulars  concerning  Lady  Jane,  the  chil- 
dren, and  the  nurfes  ?  which  was  fumiihing 
juft  as  many  opportunities  for  deteftion;  for 
Lady  Jane,  though  flie  did  not  underftand 
Latin,  would  underfland  very  well  the  mean- 
ing of  the  maxim  that  Fraus  latet  in  generali- 
bus,  as  there  is  nothing  plainer  or  more  ob- 
vious to  a  much  weaker  capacity  than  Lady 
,  Jane's,  than  that  a  feigned  talc  Ihould  be  as 

little 
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little  encumbered  with  circumftances  as  pof* 
fible. 

But  thofe  letters  appear  to  me  to  prove 
one  thing  very  clearly,  that  Mrs  Glafs  was 
no  accomplice  :  For,  how  is  it  poflible  to  fup* 
pofc,  that  Mrs  Hewit,  who  certainly  was  an 
accomplice,  if  there  be  any  impofture,  ihould 
write  fo  many  particulars  concerning  the 
birth,  Lady  Jane's  recovery,  &c.  to  another 
accoinpUce  who  knew  that  the  birth  was  all 
a  farce  ?  This  is  fuch  a  thing  as,  it  is  be-i 
lieved,  never  happened  before  iince  the  bo* 
ginning  of  the  world :  And  it  is  impoifiblq 
to  give  any  other  account  of  it,  except  what 
I  think  a  moil  improbable  one,  namely,  that 
Mrs  Hewit  wrote  thofe  letters  on  purpofe  tQ 
furnilh  evidence  ii^  fupport  of  the  impofture, 
if  ever  it  flioujd  be  challenged.  But,  Jirjly  J 
think  this  is  much  too  great  a  refinement  of 
cunning :  And  if  judges  will  indulge  them* 
felves  in  fuch  fufpicions,  they  may  make  a  deep 
plot  of  the  plainef^  and  fimpleft  facts;  and 
in  that  way  turn  the  cleareft  and  moil  direct 
evidence  againft  the  party  in  whofe  favour  it 
is  adduced,  li  Lady  Jane  had  intended  to 
procure  fuch  evidence  in  fupport  of  the  fup- 
pofition,  Ihe  certainly  would  have  employed 
^  better  pen  than  Mrs  Hewit's;   or,  at  leaft, 

h?vc 
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haye  rcvifed  and  coirecled  thofe  letters  which 
flie  defigned  for  evidence  of  the  truth  of  the 
birth*  But,  2do^  If  Lady  Jane  or  Mrs  Hewit 
had  intended  that  thofe  letters  fliould  have 
fiimiihed  fuch  evidence,  we  mull  fuppofe, 
that  the  confi4ent  Tibby  Walter  would  have 
been  enjoined  to  keep  them  carefully,  and 
accordingly  would  haye  fo  kept  them :  Where- 
as it  is  evident,  that  there  were  many  more  let- 
^rs  that  pafled  betwixt  Mrs  Hewit  and  Tibby 
Walker,  which  are  now  loft ;  and  thofe  which 
remain  were  preferved  by  mere  accident. 

And  this  obfervation  may  ferve  a$  an  an- 
fwer  to  a  circumftance  of  ftrong  fufpicion 
much  infifted  on  by  the  purfuers;  namely, 
the  correftion  of  a  date  of  a  proceeding  let- 
ter in  Mrs  Hewit's  letter  of  the  2 2d  of  July, 
giving  an  account  of  the  birth.  For  to  what 
pufpofe  this  correftion,  as  fhe  was  writing 
to  an  accomplice  who  knew  the  whole  to  be 
a  farce  ?  She  had  no  more  ado  but  to  write  a 
private  note  to  her,  or  to  dcfire  her  at  meeting 
to  deftroy  that  preceeding  letter  qf  a  wrong 
date. 

Another  device  which  the  purfuers  have 
fallen  upon  to  deprive  the  defender  of  the 
poffibility  of  proving  his  birth,  while  at  the 
^me  time  they  infift  upon  the  neceffity  of  his 

doing 
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doing  fo,  is  to  lay  hold  of  the  miftakes  which 
the  witneffcs  wceffarily  muft  have  fallen  in- 
to, depoiing  to  fo  many  particulars  flit  ftich  a 
diftance  of  time,  and  to  infer  from  thence, 
that  the  witncflbs  are  perjured,  and  not  to  be 
believed.  And  this  your  Lordfhips  will  ob- 
ferve  is  one  of  the  great  hinges  upon  which 
the  caufe  of  the  purfncrs  turns ;  for  they  have 
examined  the  witneffes  to  evety  particular  of 
the  conduct  of  Sir  John  or  Lady  Jane^  fo*- 
Tears  together,  both  in  France  arid  Britain^ 
however  ^  foreign  to  the  iffue.  And  if  thefc 
witnefles  can  be  trapped  in  any  liiiftake,  theil 
fuch  witneffes  muft  be  held  to  be  perjured, 
Thus  Mrs  Hewit  muft  be  perjured,  becaufc 
five  fays, '-that  the  remittance  from  Rheinii^ 
came  to  Sir  Jt>hn  on  the  day  of  the  birth ; 
whereas  it  was  fomc  days  after  before  it  arri- 
ved, as  if  that  circumftance  were  in  the  leaft 
material.  Again,  Mrs  Glafs  is  convifted  of 
perjury,  becaufe  flie  has  fallen  into  the  mif- 
fakc  of  faying,  that  Lord  Blantyre  faw  Lady 
Jane  at  Aix  during  her  pregnancy ;  and  that 
nurfc  Mangin's  child  was  carried  with  them 
from  Dammartin  to  Rheims  ;  circumftances 
equally  immaterial.  And  in  this  way  they 
have  gone  on  examining  witneffes  about  eve- 
ry  thing  they  could  think  of,  though  not  in 

the 
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the   leaft  connefted  with  the   caufe.    Thuf 
your  Lordfliips  fee  a  poor  woman,  I  think  it 
is  Madam  Boucault,  is  clofely  examined  a- 
bout  the  number  and  order  of  her  own  chil- 
dren ;  how  they  were  nurfed,  and  how  long 
they  lived.    And  Monf.  Menager  is  obliged 
to  give  an  account  of  all  the  acquaintance  of 
his  youth,  and  among  many  other  things  in- 
tirely.  foreign  to  the  iffue,  he  is  alked,  whe- 
ther or  not  he  did  not  fay  in  converfation, 
that  fuch  a  man  told  him,  that  he  knew  of  a 
lady  of  55  that  was  delivered  ?  and  this  man 
is  produced  by  the  purfuers  to  prove  Menager 
perjured. 

Your  Lordfliips  will  ferioufly  confider, whe- 
ther in  this  way  any  the  cleareft  and  moft  di- 
fiinck  evidence  may  not  be  fet  aiide.  The 
witncffes  in  this  cafe,  and  in  every  other,  come 
prepared  to  give  evidence  to  the  fact  in  iffue ; 
but  befides  that,  they  were  alked  in  this  cafe 
an  infinite  number  of  queftions  which  they 
had  never  feen,  and  could  not  be  prepared  to 
anfwer,  concerning  a  prodigious  variety  of  par- 
ticulars, which  happened  fifteen  or  fixteen 
years  ago;  and  if  they  commit  miftakes  in 
any  particular,  or  if  iri  the  courfe  of  fuch  long 
and  tcazing  examinations,  and  re-examina- 
tions, fuch  as  we  have  in  this  cafe,  fomc  of 

which 
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which  lafted  for  days,  the  witnefs  grows 
impatient,  anfwers  raflily,  and  by  that  means 
falls  into  contradiftions  and  abfurdities,  then 
mnft  fuch  a  witnefs  be  rejeAed  as  perjured, 
and  not  to  be  believed,     ' 

And  if  the  miftakes  or  blunders  of  wit- 
neffes,  under  the  torture  of  fuch  examina- 
tions, with  refpeft  to  fafts  not  material  to  the 
iffue,  will  not  difcredit  their  evidence  as  to 
the  material  faA,  much  lefs  will  their  contra- 
diction to  anpther;  and  yet  this  is  another 
principal  hinge  of  the  purfuers  caufe :  for  they 
have  examined  hundreds  of  witneiTes  in 
France,  and  in  Britain,  and  almoft  in  every 
country  of  Europe,  concerning  every  parti- 
cular of  Sir  John  and  Lady  Jane's  conduft, 
not  only  accompanying  the  birth,  but  pre- 
ceding and  fubfequent  to  it,  for  a  courfe  of 
years ;  and  when  thefe  witneffes  difagree,  as 
they  neceffariiy  muft  do  in  many  particu- 
lars of  fads  which  happened  fifteen  or  &xr 
teen  years  ago,  then  they  conclude,  that  one 
or  other  of  thefe  difagreeing  witneffes,  or  all 
of  them,  muft  be  rejcfted.  In  this  way  they 
have  fet  at  variance  Sir  John  arid  Mrs  Hewit 
with  nurfe  Garnicr,  concerning  the  hifto- 
ry  of  the  fecond  child  Sholto.  And  the  pur- 
fuers counfel,  as  I  remember,  reckoned  up 
U  u  u  '  thirty* 
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thirty-two  difcrepancics ;  from  which  he  con-' 
eluded,  that  the  whole  ftory  of  Sholto  is  a 
mere  fiction.    In  the  fame  manner  Sir  John 
and  Mrs  Hewit  are  fet  at  loggerheads,  and 
made  t6  deftroy  one  another's  evidence ;  and 
they  are  both   faid  to  be  perjured,  becaufe 
they  are  contradicted  by  Madam  Blainville, 
and  fome  other  witneffes,  who  muft  have  had 
the  ftory  from  her,  concerning  a  journey  {aid 
to  be  made  by  Lady  Jane  to  Verfailles.  Now, 
this  is  another  way,  your  Lordihips  fee,  by 
which*  any  the  cleareft  and  dire^teft   proof 
may  be  taken  away.    If  indeed  the  witneffes 
differ  in  the  material  circumftances  of  the 
principal  fa<El,  that  will,  no  doubt,  fliake  their 
,  credibility.     But  that  is  not  the  cafe  here ; 
for  all  the  witnefles  concur  as  to  the  pregnan- 
cy and  reconvalefcence,  and  with  refped  to 
every  material  circumftance  of  the  birth  it- 
felf ;  for  they  all  agree  as  to  the  day,  the 
place,  the  particular  houfe,  the  name  of  the 
landlady,  the  man-midwife,  the  number,  the 
fex  of   the  children,  their  condition  as  to 
health  andftrength;  and  even  with  rcfpeA 
to  the  nurfey,  the  difcrepancies  about  whom 
the  purfuers  fo  much  infift  upon,  they  all 
iigree,  that  the  eldcft  child  changed  nurfes  fe- 
veral  times,  but  that  the  youngeft  got  from 

the 
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the  beginning  a  good  ond»  and  never  had  but 
one. 

I  have  infifted  the  longer  upon  thefe  rules 
of  evidence,  as  I  think  they  apply.direftly  to 
this  cafe,  and  are  decifive  of  it.  For  your  Lord- 
fliips  Will  obferve  how.  it  (lands.  The  defen- 
der has  brought  a  clear  proof  of  his  birth,  his 
mother's  pregnancy  and  reconvalefcence,  both 
direft  and  circumftantiaL  The  purfuers  can- 
not pretend  to  have  brought  any  proof  ftrong 
enough  to  take  away  this.  But,  {ay  they, 
imo^Tht  defender's "witneffes  are  accomplices, 
becaufe  they  muft  have  known  the  fraud,  if 
there  was  any.  2do,  They  are  perjured,  be- 
caufe  they  are  miftaken  in  fundry  particulars. 
And,  /a/?/y,  they  cpntradi<a  one  another ;  a^^d 
therefore  none  of  them  can  be  believed.  This 
is  the  true  comple(ftion  of  the  purfuers  caufe; 
and  if  the  rules  laid  down  above  are  juft,  it 
is  certainly  a  bad  one ;  and  to  give  it  for  the 
puifuers,  would  be  to  cftablifli  a  moft  dan- 
gerous precedent,  by  which  any  the  cleareft 
proof  in  the  world  might  be  explaiaed  away. 

I  have  only  one  obfervation  more  to  make 
concerning  the  nature  of  evidence,  and  which, 
I  think,  is  equally  applicable  to  this  cafe, 
where  there  is  on  one  fide  clear  and  full  evi- 
vidence  of  the  birth,  and  of  what  was  necef- 

farily 
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(arily  precedent  and  fubfequent  to  it»  I  mean 
the  pregnancy  and  reconvalefcence;  and  on 
the  other  fide,  nothing,  in  my  apprehenfion, 
but  fufpicions  and  conje^hlres.  Theobferva* 
lion  is.  That  it  behoves  a  judge  carefully  to 
diftinguiih  betwixt  evidence  and  fufpicion. 
Parties,  agents,  and  counfel,  when  they  grow 
heated  in  a  caufe^  may  confound  the  one 
with  the  other,  and  may  think,  that  a  num- 
ber of  fufpicions  amount  to  fiill  evidence; 
and  the  people  without  doors,  who  are  not 
accuftomed  to  weigh  evidence^  and  to  judge 
of  it  by  certain  rules,  may  be  excufed  for 
falling  into  the  fame  error.  But  a  learned  and 
difpaifionati^  judge  will  not  commit  thismif* 
take,  and  he  will  carefully  diilinguiih  betwixt 
what  forces  his  affent*  by  leaving  no  room  to 
believe  that  the  thing  can  be  otherwife ;  and 
what  only  gives  him  a  Aifpicion  that  the  thing 
maybe.  In  ihort,  he  wijl  diftinguiih,  like  every 
man  that  is  learned  in  any  fcience,  betwixt 
what  is  certain,  what  i»  probable,  and  what 
is  only  contingent,  that' is,  maybe»  or  not 
be,  as  it  happens.  To  trace  the  maze  of  fuf- 
picions, to  pile  them  up  one  above  another, 
and  link  them  fo  together,  as  to  give  them 
the  appearance  of  evidence^  fhows  do  doubt 
very  great  parts  and  acutenefs^  and  makes  a 

great 
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great  figure  at  the  bar;  but  allow  me  to  fey, 
k  is  a  very  dangerous  talent  in  a  judge.  And 
if  judges  will  take  upon  them  to  leave  the 
broad  patent  road  of  evidence,  and  indulge 
themfelves  in  hunting  the  trail  of  fufpicion^ 
and  conjeftores,  no  man's  life  or  property  is 
fafe ;  I  fay,  my  Lords,  no  man*s  life  is  fafe.  For 
I  confider  this  as  a  capital  caufe,  not  only  on 
account  of  the  great  ftake  which  Mr  Douglas 
has  depending  upon  it ;  but  becaufe  I  think 
the  feme  evidence  which  takes  away  the  birth- 
right of  the  innocscnt  clrild,  jnuft  have  con- 
vided  the  guilty  parents  of  a  capital  crime ; 
and  your  Lord&ips,  in  judging  this  caufe, 
muft  confider  Sir  John  and  Lady  Jane  as 
Handing  beforey  ou  under  trial  for  their  lives : 
And,  before  yoil  can  condemn  Mr  Douglas, 
you  muft  lay  your  hands  upon  your  hearts, 
and  fey,  that  there  is  evidence  here,  upon 
which  you  could  have  tdsien  away  the  lives  of 
the  parents,  as  well  as  the  birthright  of  the 
child. 

Akd  this  leads  me  to  examine  more  parti* 
cularly  the  purfuers  proof,  beginning  with 
the  firft  head  under  which  I  have  ranged  it, 
Hfiz.  the  conduft  of  Sir  John  and  Lady  Jane, 
both  abroad  and  at  home.  I  have  already  fpo- 
kenof  Sir  John's  declaration  before  your  Lord- 
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fliips,  by  which  they  would  deftroy  the  whole 
account  given  by  Sir  John  of  his  birth,  and  take 
away  from  the  defender  even  the  acknow- 
ledgement of  his  parents :  And  I  come  now  to 
fpeak  of  the  four  letters  from  La  Marre,  fidd 
to  have  been  forged  by  Sir  Jphn, 

And,  in  the  ^rji  place.  The  purfuers  can- 
not, with  any  propriety,  call  thofe  letters  for- 
ged, as  the  effence  of  that  crime  confifts  in  u- 
fing  the  forged  deed,  knowing  it  to  be  fuch. 
Now,  that  Sir  John  ever  ufed  thofe  letters  as 
a  proof  of  his  fon^s  birth,  is  uot  pretended : 
And  as  to  Lady  Jane»  it  was  faid  indeed  by 
one  of  your  Lordihips,  that  fhe  did  ufe  them; 
but,  in  my  opinion,  that  was  faid  altogether 
without  evidence.  For  as  to  Mrs  Menzics 
faying,  that  Lady  Jane  told  her  fhe  had 
evidence  in  her  pocket  that  would  make  the 
matter  clear,  which  evidence  Lady  Jaoe  faid, 
was  letters  from  the  man-midwife.  In  the 
fr/l  place,  this  is  but  one  fingle  witnefs,  and 
an  exceptionable  one,  being  connected  with 
one  of  the  tutors  of  the.  purfuers.  In  the^- 
€0nd  place.  How  does  it  appear  that  thefe  let- 
ters were  then  in  the  pofleilion  of  Lady  Janej 
for  this  converfation  happened  a  confiderable 
time  before  Lady  Jane's  death,  after  which 
thofe  letters  made  their  appearance  for  the 

firft 
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firfl:  time,  and  even  before  Lady  Jane  went 
to  Douglas *caftle,  which  was  many  months 
before  her  death  ?  And,  taftlyy  If  we  fhould 
fuppofe,  without  evidence,  that  thofe  letters 
were  then  in  her  pofleffion.  How  does  it  appear 
that  the  letters  flie  then  fpoke  of  were  thofe 
very  leters,  and  not  other  genuine  letters  of 
La  Marre's  ?  For,  if  any  thing  is  proved  at  all 
on  the  fide  of  the  defender,  it  is  proved  not 
only  by  parole,  but  by  written  evidence,  that 
there  was  an  intercourfe  of  letters  betwixt  Sir 
John  and  La  Marre. 

And,  indeed,  the  letters,  when  attentively 
confidered,  are  fuch,  that  it  is  impoffible  they 
could  be  intended  to  be  pafled  upon  the  world 
for  originals  from  any  perfon ;  for  they  are 
plainly  copies  made  by  a  perfon  who  ap- 
pears neither  to  have  underftood  the  lan- 
guage nor  the  hand-writing  of  the  letters  he 
was  copying :  That  they  are  copies  made  by 
a  man  who  tranfcribed  them  line  by  line,  is 
evident  from  this.  That,  in  the  laft  of  them, 
there  arc  three  words  in  the  end  of  a  line 
fcored  out,  which  three  words  are  in  the 
end  of  the  preceeding  line ;  fo  that  it  is  clear, 
that  the  copier,  in  tranfcribing,  has  happen- 
ed to  caft  his  eye  too  high,  by  which  means 
he  took  the  three  words  of  the  end  of  the 

precced- 
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preceeding  line  inftead  of  tho£e  which  ihotild 
have  concluded  the  tine  he  was  writing. 
And  further,  it  feems  to  me  evident,,  that  the 
letters  he  was  tranfcribing  were  one  or  more 
of  them  letters  written  by  a  Frenchman; 
for  I  fee  phrafes  in  them  which  could  not 
have  come  from  Sir  John,  as  we  may  judge 
from  his  other  French  letters,  publifhed  in 
the  proof,  and  hardly  indeed  from  any  Bri- 
tifli  man.  I  will  give  but  one  inflance  :  La 
Marre,  fpeaking  of  the  nurfe,  £ays,  Je  ne 
puis  pas  trop  me  louer  de  la  murice.  This  is  an 
idiom  purely  French,  not  very  common  even 
among  the  French ;  but  fo  remote  from  the 
Englifli  idiom,  that  I  have  known  Britiih 
men,  who  fpoke  and  underilood  the  French 
very  well,  that  would  not  believe  it  wai 
a  French  phrafe.  Now,  Sir  John,  if  he  had 
forged  this  letter,  would  undoubtedly  have 
laid,  jfe  ne  puis  pas  trap  louer  la  Norice^  which 
is  very  good  French  likewife,  and  at  the 
fame  time  agreeable  to  the  Engliih  idiom. 
But  as  it  appears,  that  this  copier  could  not 
well  read  the  hanfl^  whenever  he  was  at  a 
lofs,  he  foifted  in  words  and  phrafes  of  his 
own,  by  which  it  has  happened  that  there 
are  no  doubt  feveral  Engliih  idioms  in  them* 
And  befides  this,  there  have  beea  different 
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tranfcribers  employed,  particularly  the  poft* 
fcripis  to  the  lad  tetter,  wherein  there  is 
meation  made  of  a  journey  of  La  Marre's  to 
Italy,  are  written  in  a  different  hand,  by 
which  means  it  may  have  happened,  that  a 
pollfcript  may  have  been  taken  from  ano- 
ther letter  Written  by  a  different  rtian,  and 
annexed  to  this,  to  which  it  did  not  be«r 
long* 

The  whole  amount  thefefore  of  the  Evi- 
dence upon  this  head  is,  That  Sit  John  did 
make  out|  and  give  to  his  Wife,  very  blunder- 
log  and  innaiccurate  copies  of  certain  French 
letters,  which  Lady  Jane  never  made  any  ufe 
of,  but  left  them  amoqg  other  papers,  when 
Ihe  died.  And  it  is  fubmitted  to  your  Lord^ 
ihips,  whethet  fuch  a  circumflanee  .of  evi- 
dence, will  bear  the  weight  thepurfuers  lay 
Upon  it* 

But,  fuppofing  the  letters  to  have  been 
forged  by  Shr  John;  and  fuppoiing  further, 
without  evidence,  that  Lady  Jane  did  make 
ufe  of  thofe  letters,  and  Ihow  them  to  fun- 
dry  perfons,  as  an  evidence  of  the  birth  of 
her  children ;  XVhat  is  this  more  than  fufpi- 
cion,  that  fuch  a  forgery  was  intended,  not 
to  maintain  the  truth,  but  to  cover  a  falfe- 
hood  ?  But  does  it  prove,  that  Lady  Jane 
X  xx  was 
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was  not  pregnant,  or  not  delivered  ?  Is  it  not 
very  peffiMe  to  fuppbfe,  that  fuch  a  liian  as  Sir 
John,  who  was  in  ftich  poverty,  and  changed 
his  lodgings  id  often,  and  was  fo  carelefs  and 
inattentive,  as  to  throw  by  papers  of  the 
greateft  tonfequence,  in  the  manner  Lady 
$tewart  has'depofedj  may  have  loft  letters, 
which  he  had  frotti  La  Marrc,  and  then  for- 
ged thofe,  in  order  to  pleafe  Lady  Jane,  who 
no  doubt  would  be  very  defirous,  after  the 
iufpicions  in  Scotland  had  gathered  ftrength, 
to  have  thofe  letters  of  La  Marre  in  her  pof- 
feffion  ?  *Tt  is  not  therefore  evidence,  but  fu- 
fpicion  ;  tmd  even,  the  rtilpicion  flies  off  enti- 
tirely,  when  we  cohfider'the  weiglit  of  the 
evidence  on  tfie  (rde  of  the  defender,  and  par- 
,  trciflarly  the  clear  evidence  of  there  having 
been  a' correfpondence  by 'letters  betwixt  Sir 
John  and' a  La  Marre,  who  had  the  charge 
of  his  youngeft  child.  * 

Anothex  pajrt  of  Sir^  Jbhn  and  Lady  Janets 
conduft;  while  in  Britaiir,  upon  which  the 
purfiiers  ky  great  weight,  is  their  not  making 
the  proper  inquiries  concerning  the  birth  of 
their  children,  in  order  to  fatisfy  the  world, 
after  it  came  to  be  fufpeded.  It  muft  appear 
to  your  Lordfliips  very  hard,  to  make  the  de- 
fender accountable  for  every  negligence  and 

omiffion 
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omiffion  of  his  parents.  And  it  is  a  fufficient 
anfwer  for  him  to  fay,  that  Sir  John  was  a 
carelefs  dii&pated  man;  that  they  y^ere  both 
high-minded  perfons  and  thought  themfelves 
much  above  fuch  imputations ;  and  that,  if 
they  negleded  to  make  inquiries  on  that  or 
any  other  account,  fuch  inquiries  have  now 
been  made,  and  the  defender's  birth  as  much 
proved  as  any  fad  of  that  kind  can  be,  hap- 
pening in  a  foreign  country,  and  at  fuch  a 
diftance  of  time*  But,  zdo^  in  point  of  fad, 
an  inquiry  was  begun.  Lady  Jane  fent  to 
Aix-la-Chappelle,  and  got  a  declaration  from 
Madame  Tewis,  in  wh'ofe  houfe  fhe  had  lod- 
ged there,  and  who  is  one  of  thofe  that  felt 
the  living  child  in  her  belly.  But,  before  the  , 
declaration:  came  to  her.  hand,  Lady  Jane  was 
dead ;  fo  that  the  inquiry  went  no  farther- 
But  why,  fay  the  purfuers,  begin  at  Aix-la- 
Chappelle?  Why  not  go  dircftly  to  Monfieur 
la  Marre  and  Madame  le  Brun  at  Paris  ?  This, 
my  Lords,  is  putting  ftill  a  harder  taik  upon 
the  defender,  to  oblige  him  not  only  to  Ihow 
that  his  parents  did  make  inquiries,  but  to 
account  why  they  did  not  make  thenl  in  fuch 
or  fuch  a  mariner.  This  is!  an  inquifition 
which  no  man's  birth  can  ftand :  And  I  fliall 
only  further  fa)f,  that  it  appears  from: Lady 

Jane's 
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Jane's  convcrfatlon  with  Lord  Preftongrange, 
depofed  to  hy  Mrs  Glafc,  that  Lady  Jan€  dicl 
think  of  reforting  to  La  Marre  j  for,  fays  flic. 
I  believe  the  mau-midwife  is  ftill  alive.  But, 
by  that  time,  Sir  John  may  have  loft  his  ad-* 
drefs;  and  it  is  pofiible  (and  I  think  the  de« 
fender  is  at  liberty  to  fuppofe  every  thing 
that  is  fo)  that  La  Marre,  being  difoblige4 
becaufe  he  had  not  been  fo  well  paid  as  it 
appears  he  expected,  did  not  ca^e  to  give  a^ 
ny  atteftation  of  the  birth. 

I  come  now  to  Sir  John  and  Lady  Jane's 
conduA  in  France  at  the  time  of  the  birth,  be^ 
fore  and  after  it ;  and,  during  all  the  time 
they  were  at  Aix-la-Chappelle,  Kheims,  and 
Paris;  and,  while  they  were  journeying  be- 
twixt thefe  places;  for  it  feems  the  defen-r 
der  muft  anfwer  for  every  thing  they  did,  and 
alfo  every  thing  they  omitted  to  do :  And  your 
Lordfhips  will  obferve,  that  ^U  the  purfuers 
objedions  under  this  head  of  condud  come  to 
this ;  Why  did  not  Sir  John  and  Lady  Jane 
do  fo  or  fp  ?  Why  did  they  do  fo  or  fo  ?  Why 
did  they  go  from  Rheims  to  Paris  for  Lady 
Jane's  lying  in  P  or  if  they  were  to  go.  Why 
did  they  go  fo  late  i  Why  did  they  not  in- 
form their  friends  of  the  birth  immediately 
after  it  happened  ?  Why  did  they  date  their 

letters 


LORDMONBODDO.         533 

Ittters  from  Rheims,  while  they  were  at  Paris  ? 
Why  did  they  not  inform  tl\c  Duke,  and 
their  other  friends,  that  the  delivery  was  at 
Paris?  &c.  &c. 

As  I  have  already  confumed  fo  much  of 
your  Lordfliips  time,  I  will  not  go  thro'  all 
thofe  particulars,  which  have  been  already  an- 
fwered  more  fufficiently  than  I  think  is  necef- 
fery  for  the  defender ;  and  particularly,  the 
two  laft  queftions  have,  I  think,  been  very  well^'  , 
anfwered  by  one  of  your  Lordihips,  by  fup- 
pofing  what  feems  to  me  very  natural,  that  Sir 
John,  who  wanted  money  from  the  Duke,  and 
wanted  alfo  to  borrow  from  my  Lord  Craw- 
fiird,  and  no  doubt  from  others  of  his  Bri* 
lift,  friends,  did  not  care  that  it  Ihould  be 
known  to  them  that  he  was  living  in  fo  ex- 
penfive  a  place  as  Paris,  which  might  have 
hurt  his  credit  with  them.  For,  with  fefpeft 
to  his  French  acquaintance  at  Rheims,  it 
is  clear  from  the  proof,  that  he  made  no 
fecret  of  the  journey  to  them^  And  indeed 
how  could  he,  as  he  travelled  in  the  public 
voiture,  and  took  a  recommendation  from 
Maillefer  to  the  inn  at  Paris  to  which  the  tra- 
vellers from  Rheims  commonly  went  ?  And 
as  to  him  and  Lady  Jane  living  in  fo  private  < 
a  manner  in  Paris,  and  feeing  fo  f^w  of  their 

eountrymWi 
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countrymen,  (a  circumftance  which  the  pur^ 
filers  much  iofifl;  upon),  it  was  the  plan  laid 
down  for  them  by  Madame  Andrieux,  accor- 
ding to  Mrs  Glafs's  laft  depofition;  and  it 
was  a  rational  plan,  upon  the  fuppofition  that 
Sir  John  was  pinched  for  money,  w^hich  un- 
doubtedly was  the  cafe.  .  For  it  is  to  no  pur- 
pofe  that  the  purfuers  reckon  up  the  money 
tfiat  Sir  John  got  when  he  was  at  Paris,  unlefs 
they  could  tell  your  Lordfhips,  at  the  fame 
time,  what  occafion  Sir  John  had  for  money 
while  there,  and  could  aflure  you  that  he  had 
no  debts  to  pay  there,  nor  loft  any  money  at 
game,  to  which  it  is  proved  he  was  addicted: 
For,  that  he  had  not  money  to  anfwer  his  de- 
mands, is  evident  from  his  borrowing  or 
attempting  to  borrow,  from  almoft  all  his  ac- 
quaintance, fuch  as  Lady  Wigton»  Lord 
Crawford^  Sir  William  Stewart;  and,  even 
while  he  was  at  Paris^  we  have  Kim  demand- 
ing a  iJEnall  fum  of  25  louis  d'ors  from  Mon- 
fieur  Andrieu^,  who  appears  to  have  been 
unwilling  to  truft  him,  and  only  did  it  at  laft 
upon  the  credit  of  his  trunks  and  cloaths  at 
Kheims.  It  was  therefore  not  to  be  wonder- 
ed that  Lady  Jane  ihould  chufe  to  live  very 
privately  and  foberly  at  Paris,  and  to  fee  few 
or  no  company;  efpecialiy  confidering  they 

had 
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had  then  a  houfe  and  family  at  Rhcims,  which 
they  appear  to  have  confidered  even  then  as 
the  place  of  their  refidence. 

But  many  of  the  oddities-  and  inconfift-- 
cncies  -which  they  charge  to  the  account  of 
Sir  John  and  Lady  Jane,  fo  for  from  proving 
the  impofture,  have,  in  my  apprehenfion,  the 
direft  contrary  tendency ;  and,  in  this  vie%r, 
I  will  mention  fome  of  them.  And,  m  th^ 
firft  place,  fay  the  purfuers,  Why^did  Sir 
John  and  Lady  Jane  make  a  journey  from 
Rheims  to  Paris,  but  eight  days  before  Lady 
Jane  was  brought  to  bed  ?  Upon  the  fui^)o- 
fition  of  no  impofture,  the  anfwer  is  obvious, 
namely,*  That  after  deliberating  long  whether 
Lady  Jane  Ihould  truft  lierfclf  in  the  hands 
of  the  midwives  at  Rheims,  flie  at  lafl  deter- 
mined-, though  late,  to  go  to  Paris.  And,  if 
flie  had  been  brought  to  bed  the  very  day  flie 
arrived  at  Pari^,  it  would  have  been  nothing 
extraordinary,  but  a  thing  that  has  happen- 
ed to  many  women.  But,  upon  the  fuppo* 
fition  of  an  impofture,  it  i»  not  to  be  belie- 
ved, that,  as  they  had  the  day  of  delivery  of 
their  own  chufing,  they  would  Inve  furnlilied 
this  argument  againft  themfelves. 

Again,  fay  the  purfuers.  Why  did  they 
leave  their  maids  at  Rheims  ?    I  retort  the 

queftion; 
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queftion ;  if  there  was  an  impofture  here,  of 
which  thofe  maids  muft  have  been  accom- 
plices. Why  did  they  not  take  them  with 
them,  in  order  to  have  more  witnefles  to  the 
pretended  birth  ?  Why  did  they  not  at  leaft 
take  Tibby  Walker  with  them,  whom  the 
purfuers  aver  to  have  been  an  accomplice,  e^ 
i|>ecially  as  the  purfuers  fay  that'  Sir  John  had 
plenty  of  money  ?  And  here  one  of  your 
Lordfhips  made  an  obfervation,  which  wai 
indeed  very  ingenious,  but  I  muft  be  forgi^ 
ven  to  fay,  did  not  appear  to  me  very  folidi 
viz.  that  they  did  not  carry  Tibby  Walker 
with  them  to  be  a  fecoQd  witnefs  to  the 
birth,  becaufe  Mrs  Hewit  and  Ihe  n&ifht 
have  difagreed  when  they  were  examined  as 
to  the  particulars.  This,  I  confefi,  is  a  refine- 
ment  of  cunning  which  I  cannot  fuppofe, 
that  a  perfon  wanting  to  prove  a  faft  by  two 
witnefles,  ihould  take  but  one,  for  fear  that 
two  might,  upon  examination,  have  difagreed 
in  particulars.  By  this  way  of  refining^  the 
deepeft  plot  may  be  made  out  of  the  fimpleft 
and  plaineft  fafts.  This  way  indeed  the  pur- 
fuers have  argued  through  their  whole  me- 
morial. But  it  is  a  fort  of  reafoning  that,  I 
think,  your  Lordfhips  fhould  not  adopt.  The 
grief,  for  example,  that  Lady  Jane  exprefied 

for 
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for  the  lofs  of  her  fon  Sholto,  and  the  pathe- 
tic lamentation  over  him,  which  hardly  any. 
body  can  read  in  Mrs  M'Crabby^s  depofition 
with  dry  eyes,  they  fay  was  no  more  than 
acling  a  part,  in  order  to  furnilh  evidence  to 
fupport  the  impofturc.     But  it  is  proved  that 
Lady  Jane  died  of  grief  for  the  lofs  of  this 
child.    Was  this  afting  a  part  ?  But,  fay  fome 
of  your  Lordfliips,  the  witnefTes  who  prove 
this,  are  accomplices,  are  perjured^  or  are  o- 
ver-run  with  prejudices,   or  have  warm  ima-  • 
ginations.     If  this  manner  of  explaining  a- 
way  evidence  is  allowed^  I  aflc  your  Lord(hips 
how  anything  can  be  proved?    But  to  re- 
turn to  the  maids  i    Upon  the  fuppofition  of 
no  impofture,  there  is  nothing  more  eafy  than 
to  account  for  the  leaving  them.     It  has  been 
fliown  that  Sir  John  and  Lady  Jane  were  at^ 
that  time,  and  indeed  at  every  time  while 
they  lived,  in  want  of  money.      In   order 
therefore  to  fave  money  both  in  the  journey 
and  in  their  living  at  Paris*    and  likewife  to 
avoid  the  appearance  of  people  of  high  rank 
and  condition,  which  the  travelling  with  fuch 
a  family  muft  needs  have  given  them,    but 
which  they  were  in  no  condition  to  fUpport, 
they  determined  to  leave  them  ,at  Rheims. 
This  was  not  only  very  natural,  but  is  clearly 
Y  y  y  proved 
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proved  by  the  dcpofitions  of   fevcral  irit- 
Ueffcs. 

And  allthc  neglefts  and  imprudcncies,  of 
which  the  purfuers  accufe  Sir  John  and  Lady 
Jane,  are  in  my  apprehenfion,  to  be  underftood 
in  the  fame  way,  rather  as  arguments  agaisft 
the  impofture  than  for  it.    Why,  fay  tlkepur« 
fuers,  did  Sir  John  delay  fo  long  to  inform 
any  body  of -the  birth  ?  Why  did  he  date  let- 
ters upon  the  very  loth  x)f  July,  wherein  k 
did  not  fay  a  word  of  it  ?  Why  did  he  no: 
inform  the  Duke  of  Douglas,  and  his  firiends 
in  Britain,  of  the  particular  houfe  where  Lady 
Jane  was  brought  to  bed  ?  of  the  man-midwitc, 
and  of  the  witneffes  who  were  prcient  ?  er:. 
To  all  which  I  anfwer,  that,  upon  the  fuppo^ 
tion  of  a  real  birth,  ail  this  is  eaiily  account- 
ed for,  from  the  known  character  of  Sir  John. 
And  even,  without  laying  any  weight  up- 
on  that,  Who  thinks  of  the  birth  of  thcij 
children  being  called  in  queftion  P  or  who,  :c 
prevent  fufpicions,  of  which  he  has  no  idei 
writes  to  his  frieads  a  certificate  of  the  Ixrta 
of  his  child,  containing  all  the  particulars  H 
the   delivery?  But,  on   the    other  hand,  d 
there  was  here  an  impofture,  it  is  impoffi  jji 
to  fuppofe,  that  Lady  Jane,  a  woman  c^* 
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good  parts,  would  have  negkded  the  com- 
mon and  ordinary  precautions.  In  that  cafc» 
there  would,  no  doubt,  have  been  many  let- 
ters written  on  the  very  day  fi^ed  for  the  de- 
•Jivcry,  giving  an  account  of  it  J  And  they 
would  certainly  have  taken  care,  that  none  of 
the  jletters  ihouid  be  dated  on  that  day,  whic^a 
did  not  give  an  account  of  it.  And,  if  we 
could  fuppofe  Lady  Jane  capable  of.  fo  much 
imprudence,  Can  we  believe,  that  Sir  John 
would  have  forgot  thofe  neceflary  precau- 
tions, when  he  fhowed  fo  much  readiocfs,  and 
prefexjce  of  mind,  in  the  cariying  on  of  the 
impofture,  that  one  day,  travelling  in  a 
coach  with  Lady  Jane,  and  Mrs  Hepburn, 
when  they  were  upon  their  way  from  Aix-la- 
Chappelle  to  Rheims,  and  feeing  a  beggar  of 
a  deformed  and  uggly  afpect  coming  up  to  the 
coach  to  alk  charity,  he  immediately  fprung 
out  of  the  coach,  and  put  away  the  beggar, 
that  Lady  Jane  being  then  with  child,  might 

not  fee  him  ? 

The  circumftance  of  the  firft  note  to  Mrs 
Napier,  is  much  infifted  on  by  the  purfuers, 
as  a  proof  of  the  impofture;  but  which,  ne- 
vcrthelefs,  appears  to  me  quite  irreconcilcable 
with  the  fuppofi'tion  of  an  impofture.  For, 
upon  that  fuppofition,  they  muft,  of  jieceffi- 

ty. 
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ty,  have  concerted  the  name  of  the  houfe 
where  Lady  Jane  was  brought  to  bed,  as  well 
as  the  name  of  the  accoucheur.  And  it  is 
impoflible  to  believe,  but  that  Sir  John  would 
have  had  the  one  name  as  well  as  the  other 
at  his  tongue's  end ;  or,  if  we  could  fuppofe, 
that  he  had  forgot  a  circumftance  fo  effential 
in  the  impofture,  can  we  further  fuppofe,  that 
in  place  of  Madame  le  Brun's,  he  would  have 
named  a  public-houfe,  fuch  as  MichclFs, 
where  the  falfehood  muft  immediately  have 
been  detccled  ?  But,  upon  the  fuppofition  of 
no  impofition,  it  is  intirely  agreeable  to  the 
carclefs  and  diffipated  charafter  of  Sir  John, 
aqd  to  the  circumftances  of  diftrefs  he  had 
been  in,  when  he  mentioned  to  Mrs  Napier, 
that  he  Ihould  not  have  at  firft  recollected 
the  name  of  Le  Brun,  though  he  did  im- 
mediately recoiled  that  of  La  Marre,  with 
whom  he  had  been  much  more  conoeded, 
having  correfponded  with  him  (b  frequently 
upon  the  fubjcdl  of  his  youngeft  child. 

But  thismiftakc,  upon  recollection,  he  af- 
terwards corre6:ed  in  his  fecond  converlation 
vyith  Mrs  Napier,  and  a  fecond  note  which, 
upon  that  occafion,  he  gave  her.  And  here, 
fome  of  your  Lordfhips  were  in  4  miftake,  in 
fuppofing,  that  this  corredion  was  not  till  af- 
ter 
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ter  he  had  heard  of  the  inquiry  made  at  Mi- 
chell's  by  Rincipal  Gordon :  For  this  is  a 
fuppofition,  not  only  without  evidence,  but 
contrary  to  evidence.  It  is  without  evidence, 
becaufe  Mrs  Napier  has  not  faid  fo  ;  and  it  is 
contrary  to  evidence,  in  fo  far  as  Mrs  Napier  - 
has  faid,  that  this  fecond  converfation  hap- 
pened about  the  time  of  her  lying  in,  and 
while  (he  was  confined  to  her  room  on  that 
;iccount.  Now,  fhe  lay  in  upon  the  5th  of 
Auguft  1756,  Lady  Frances  Stewart's  letter 
giving  her  an  account  of  the  ill  fuccefs  of 
Principal  Gordon's  inquiries,  was  dated  from 
Spa,  the  28th  of  the  fame  month'  of  Auguft, 
and  confequently  could  not  have  come  to 
Mrs  Napier's  hand  till  towards  the  middle  of 
the  month  of  September.  So  that  your  Lord- 
fliips  who  will  fuppofe,  that  this  fecond  conver- 
fation happened  after  this  letter  arrived,  and 
after  Sir  John  was  informed  of  the  contents 
of  it,  muft  likeways  fuppofe,  not  only  that 
this  converfation  happened  after  Mrs  Napier's 
lying  in,  which  the  witnefs  has  not  faid,  but 
that  Mrs  Napier  was  confined  to  her  chamber 
for  above  a  month  after  her  lying  in.  And 
your  Lordfhips  will  obferve  here  a  miftake 
with  refpeft  to  the  old  and  new  ftile,  which 
jhe  pprfuer3  have  fallen  into  in  their  memo- 
rial, 
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rial,  by  which  tliey  make  the  28th  the  date 
[  of  Lady  Fanny  Stewart's  letter,  to  be  the  nth 
old  ftile;  whereas,  in  the  year  1756^  there 
was  not  in  Britaiu  any  fuch  diftindioa  of 
Ailes. 

And  now  that  I  am  upon  the  chapter  of  Ma« 
dame  le  Brun,  I  ^11  beg  leave  Ihortly  to  ftatc 
to  your  LordiBiips  the  amount  of  the  evi* 
dence  as  to  her :  And,  in  Xhtjirft  place,  I  was 
much  fmprifcd  to  hear  fome  of  your  Lord- 
ihips  deny  the  exigence  of  this  woman ;  for, 
if  any  thing  at  all  is  proved  upon  the  iide  of 
the  defender,  not  only  the  exigence  of  a  Ma- 
dame le  Brun  in  tl^e  year  17^8  is  proved, 
but  alfo  her  connection  with  La  Marre,  both 
by  parole  and  written  evidence.  For,  in  the 
Jirft  place,  Menage^  has  fworn  to  fo  many 
particulars  concerning  Madame  le  Brun  and 
ber  daughter^-with  whom  he  appears  to  have 
jhad  a  very  intimate  qonnection,  that  even,  if 
your  Lordfhips  could  fuppofe  pequry  in  o^ 
ther  parts  of  his  evidence,  you  could  hardly 
fuppofQ  it  in  this.  Now,  by  his  evidence,  is 
not  only  proved  the  exiftence  of  her  and  her 
daughter,  but  alio  her  connection  with  La 
Marre,  Further,  this  is  alfo  proved  by  a  moft 
unexceptionable  witnefs  with  refpeft.to  the 
purfuer,  viz.  Francois  la  Marre,  the  bx'other  of 

Pierre, 
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Pierre,  who  in  a  converiation  with  Mr  An* 
drew   Stuart   and  Monfieur    Danjou,    told 
them,  fur  k  champ  etfans  hefiter^  that  his  bro*- 
ther  was  conncfted  with  a  Madame  Ic  Brun; 
that  he  himfelf  knew  her ;  and  accordingly 
he  tells  fundry  particulars  about  her ;   and, 
among  others,  fays,  he  believes,  ihe  was  a 
fchoUr  of  his  brother's  in  the  art  of  midwifei- 
ry :    And  this  he  repeated  in  a  fubfequent 
converfation  without  variation.    And,  in  this 
laft   converfation,    he  told   Mr  Stuart    and 
Monfieur  Danjou,  that  he  had  concealed  this 
circumftance  from  the  gentlemen  upon  Uib 
other  fide  :   Though  that  was  not  true,  as  it 
i?  proved  that  he  told  it  likeways  to  them  : 
But  he  was  plainly  in  the  intereft  of  the  pur- 
fuers,  and  had  been  employed  by  them  to 
make  a  journey  in  fearch  of  witnefles,  for 
which,  no  doubt,  he  expected  to  be  very  wdl 
paid :  And  this  accounts  for  his  denying  eve- 
ry thing  concerning  Madame  le  Brun,  when 
he  came  to  be  examined  upon  oath.    And, 
laftly^  There  is  written  evidence  of  the  exift* 
ciice  of  this  woman  and  her  connexion  with 
La  Marre,  from  La  Marre's  compt-book,  where 
there  is  a  fum  of  money  fet  down  given  by 
him  to  Madame  le  Brun. 
It  is  very  true,  that  this  Madame  le  Brun 

canuut 
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cannot  now  be  found :  But/  in  thzjirji  place, 
I  fobmit  to  your  Lordlhips,  \(^hethet  it  be 
not  abundantly  fufficient,  and  even  more  than 
is  incumbent  upon  the  defender,  to  prove  that 
a  Madame  le  Biun  exifted  in  the  1748,  was 
£onneded  with  La  W^arre,  and  very  probably, 
as  Menager  fuppofes,  kept  one  of  La  Marre's 
depots  (Taccoucbments ;  and  which  iB  further 
confirmed  by  what  GiUes  faid  in  anfwer  to 
the  quefUons  put  to  him  by  Morand»  that 
La  Marre  told  bim  the  foreign  Lady  was 
brought  to  bed  of  twins  in  the  houfe  of  Ma- 
dame le  Btlan.  ido^  The  woman  herfelf  is  not 
now  to  be  found,  for  a  very  good  reafon,  name- 
ly, that  in  all  probability  ihe  is  d^ad,  and  it  is 
not  improbable  that  the  daughter  is  alfo  dead, 
tonfidering  the  way  in,  which  flie  lived,  3//^, 
A  Madame  le  Brun  has  been  found  living  in 
the  Rue  Dominique^  in  the  Fauxboiirg  St  Get- 
main,  in  a  houfe  of  that  ftreet  now  ruinous, 
which  Madame  le  Brun  anfwers,  in  every  par* 
ticular,  to  the  Le  Brun  mentiancd  by  Sir 
John  and  Mrs  Hewit ;  for  {he  was  a  widow 
woman  that  was  a  garde^  makde,  that  took 
fick  women  into  her  houfe;  and  had  a  young 
girl  for  her  daughter.  Whether  this  be  real- 
ly the  woman  or  not,  is  of  no  importanccf  to 
the  defender.    It  is  fufllcicnt  for  him  to  fay, 

that 
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that  Hate  might  hkvt  httt  Uife  WbmatI,  itnA  M 
have  proved,  ihat  there  w«s  a  wmnan  of  that 
aame  e&ifti»g  in  Paris  in  the  17481  who  waft 
cD&iiedfed  with  La  Marre«  And  the  only  d«<- 
fed  of  his  evidence  upon  that  head  is,  that 
DO  body  has  Uteii  found  who  heard  this  Ma* 
dame  le  Bran  fay,  that  a  foreign  lady  had 
been  dieUvered  Of  twins  in  her  honfe.  And 
yet^  upon  this  mere  negative,  to  be  acoomited 
for  in  many  different  vhijs,  do  the  purfuer^ 
lay  fo  much  weighty  that  Mr  Stuart  told  Sir 
William  Stewart^  that  if  only  Madame  le 
Bran  aOuld  b6  founds  He  Would  give  up  thfe 
caiiie,  being  already  quite  £itisfied  as  to  the 
pregnancy. 

And  heit  your  Loidihips  will  obferveji  how 
natural  it  waS|  that  Sir  John,  haviilg  employ- 
ed La  Marre  fot  the  accoucheur,  ihould  cai^iy 
Lady  Jane  to  lie  ia  in  the  houfe  of  Madame 
le  Brun ;  for  it  would  have  been  altogether 
improperi  that  Ihe  fiiould  have  been  brought 
to  bed  in  an  inn^  fucb  as  Godefroy's,  or  a 
Aoi^i  ganrie,  fuch  as  MichdlFs*  And  accord- 
ingly, it  ap|>ea£S,  from  Maillefer's  letter  to 
Oodefroy,  that  k  wis  Sir  John's  intention  be- 
fore he  left  Rheims,  to  go  as  foon  as  might 
be  Into  private  lodgings.  Now,  there  was 
tiothing  more  natural  than  that  Sir  John 
Z  z  z  Ihould 
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ihould  take  thofe  lodgings  upoQ  the  recosl^ 
mendation  of  La  Marre ;  and  it  was  as  nata>- 
ral  that  L^,  Marre  fhould  recommend  this  wo- 
man Le  Brun,  with  whom  he  was  fo  muck 
comieded* 

And,  indeed/  all  the  great  lines  of  the  con- 
duft"  of  Sir  John  and  Lady  Jane  in  France 
hare  been  ihown,  even  at  this  diftance  oi 
time»  to  be  probable  and  natural^  without 
fiippoiing  any  fraud  or  impofitioft.  Their 
going  abroad  was  ^  a.  .prudent  ftep,  and  the 
beft  thing  they  could  do  in  their  fituation. 
Their  going  to  Aix^^la-Chappelte,  is  flK>wn  to 
have  been  on  account  o(  Lady  Jane's  health, 
who  imagined  that  the  waters  there  would 
do  her  good.  Their  going  from  Aix-la-Chap- 
pelle  to  Hheims,  after  much  wavering  and  de- 
liberation, is  alfo  accounted  for^  and  like- 
ways  their  laft  refolution  of  gbing  from 
Rheims  to  Paris.  Even  their  happening  to 
employ  this  man  La  Marre  is  pretty  well  ac- 
counted for,  by  the  connexion  which  he  had 
with  Britiih  and  Iriih  pec^le  in  Paris,  one  of 
whom  may  have  recommended  him  to  Sir 
John.  Their  chufing  Le  Brun's  hoiiie  for 
Lady  Jane  to  lie  in,  has  been  already  account- 
ed for;  and  thc.reafon  of  their  leaving  this 
houfe  fo  foon,  and  going  to  Michell's,  is  alio 

proved. 
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proved.  And  as  tbey  !iad  a  houfe  taken  at 
Rheims,  nodiing  was:more  natural  than  that, 
as  fooa  a«  Lttdy  Jane  was  in  a  condition  to 
trav^  they  fhould  fet  out  for  that  place* 
Accordingly  they  did  fo ;  but,  on  account  of 
Lady  Jane's  weaknefs,  they  flopped  for  fome 
days  at  a  pleafant  village  on  the  road,  culled 
Dammartin.  As  to  the  children,  it  was  very 
natural,  and  I  believe  commonly  happens, 
that  of  the  two,  oneihould  be  much  ftronger 
than  the  Other ;  and  as  that  other  was  a  very 
•weak  child,  it  was  alfo  very  natural  that  he 
&ould  not  be  kept  in  town,  but  fent  out  to 
the  country  to  be  aurfed,  under  the  care  and 
diredion  of  La  M arre.  And  there  is  a  cir- 
cumllance  with  refpeft  to  this  youngefl  child^ 
which  is  altogether  extraordinary  in  this 
country,  and  never  could  have  been  invent- 
ed by  Sir  John,  Lady  Jane,  or  Mts  Hewit, 
but  which  is  very  common  in  France,  name- 
ly, the  ondoytnent  or  fprinkling  of  this  weak 
child  by  the  man-midwife. 

Thus  the  great  lines  of  Sir  John  and  Lady" 
Janets  conduft  in  France  are  very  well  ac- 
counted for;  and  it  can  be  no  wonder,  that 
at  this  diftance  of  time,  fome  particulars  can- 
not be  fo  well  explained  5  but  even  of  thefe, 
fome  have  by  accident  been  cleared  up,  which 

otherwise 
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Ipok.    Tbus.  for  exunpfe.  tknr  ^roffuig 
theif  maa-£;rv>nt  in  tikeur.jourQ^  f9«ia  Aix> 
la-Cli^ppdQjr  to  Rh9«nf»  looked  vefj;  ill,  modi 
vorfe.  ia  my  c^puion.  ^n  t)ie.  liaying  th^ 
maids  s»t  RKeiros,   Bwt,b7  the  9CcideDt  «rf  the 
man's  wU*  beii^  aliv^  tlu#  patter  ifi  fq  dew- 
ed up*  ^t  the  pq^fuers  no  Iq^^eir  iv^fii  upon 
.  i,t  as  a  circumftanc?  oC  fii^iop.  Again*  it  vaa 
ajkdged  9g»inft  Sir  J[ob«.  Unajt.  in  tlie  year 
iH%  ^^^9  ^  ^^^  ^^^  J^^  returned  tp  Fa^ 
^si  to  §eal  another  child,  he.  lodjod  in  one 
:(^fiiaiKi'fi>.  under  his  o\m  napver  oC  Colfonel 
$t4vart ;  l^^t  when  he  went  to  the  Croi^  de 
Fer,  wh^re  tlw  cringe  was  to  be  perpetrated, 
be  afljupned  the  n»pta  of  Pvvecnea.     VoVt, 
}fY  ^h^  accident  liltewiii:  9i  the  wido\R  of  Co- 
lonel Stewart  of  AndflW^l  l»Wg  alive,,  it  htt 
been  di^ovei;ed  thai!  it  was  her  Iwijband.  not. 
Sh- Juhii,  who  lodged  al;  that  tim^  inRepfwd'sj 
^d,.  ii^  til^e  manner,  i^.9u^.B$  picfiimMt  that 
every  circumfiance  o^  fn<p)4»Qn  would  have 
l^en  cleared  up>  if  th^  pi;rfv)ei&  had  not  de- 
layed thcis  ^^c^^ib  lo9gi  or-evsn,  if  they 
had  aftcd  Sir.  John.  St«wai5Jiwh«n  he"ww;aUv« 
concerning:  ibaae  cii>ci)inQ»4qea  whii:^^.  d)ey 
now  very  auch  infift  i^iio*  fucb  afl»  th^nr  letters 
feeing  dated  at  I»ih4mp»  wiiJc  they  ^«^  >» 

Paris; 
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any  account  o{  tlm  hkth  W  lUmr  Ariea^fi ;;  a&d. 
tbpif  ]K>t  ipedsiog^  of  it  Hv  tlieir  kttei^  daned 
the  fimfii  day  tjiat  it:  ha^^poAcd. 

Let  tis  uow  conildier  the.  tale  of  tibie  iiapo«' 
fture  as.  tpld  by  this  purfiuers,.  and  fee  whether 
it  l>er  a&  probable  aaui  natusal  a  ftory,  as  that 
which  i^  toldr  by  the  defeuder,.  Aad  here.  I 
muft.  beg;  yous  Lordflup^articubr  atten«ion> 
if  I  have  SQt  ^uke  ^li&hauibed  it;  as^  this 
poinjb  ha9  beeq  hardiy^  touched  upon  by  any^ 
o£  yous!  i^onUhipf^  iiov  fidly  fiated^  evec^  'm 
the  defeader's.flQiemQciab;  and  yel;.  in  a;  cic* 
cusnfiantial  praaf,  which  is  all  that  the  puri* 
fuerft  hsre  preteod^  it  iSia  circufflftaoce  o£  dur 
greateft  weight,  to  coafideiv  whether^  the  t«da 
told  by  frhem.  is,  pi^obahle  oimfttural;.  oc,  on 
the  CQQtcaf^y,  moft  improbable  and  unnatural»^ 
aft  I  th^nk  I  am  able  toihoiv^  it«* 

Ai?^.  I  omit  the.  improbability  of  a  lady 
q£  wtiie.  aiul  piety^.  Aich  a^  Lady  Jaxie  is 
proved  to  have.  bqen^.  and  a  Lady.  who>  had 
^l^igh;  a)  notion  of  the  rank  and. dignity  of 
herfamily^  committing  a^  crime  of  this  kind,, 
by  which  {he  wa&  to  ingraft  upon  the  ftock 
of  the  illuftrious  houfe  of  Douglas,  two 
beggars  bi:afis.  I  omit  alfo  the  improbability, 
that  a  womaa.  of:  Lady  Jane's^  ^aita  would 

have 
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have  engaged  in  a  crime,  the  commiffion  of 
which  was  fo  difficult,  as  it  is  a  crime  re- 
quiring many  accomplices,  not  committed  in 
an  inftant,  but  continued  for  a  traft  of  time, 
and  thereby  liable  to  manifold  occafions  of 
dcte6tion.  I  do  not  infift  neither  how  un- 
likely it  was,  that  Sir  John  or  Lady  Jane 
fhould  even  think  of  a  crime  that  never  was 
committed  in  this  country;  nor  was  it  ever 
thought  of  by  any  body  here,  except  Lady 
Kinnaird,  who  did  only  think  and  fpeak  of 
it ;  for  flie  never  attempted  to  put  it  in  exe- 
cution. But  even  of  this,  it  does  not  appear, 
that  Sir  John  or  Lady  Jane,  whq  were  then 
abroad,  ever  heard.  Nor  do  I  infift,  how 
much  more  unlikely  ftill  it  is,  that  Lady 
Jane  ihould  commit  fuch  a  crime,  by  which 
flie  was  not  only  to  difgrace  her  family,  but 
might  difinherit  her  own  future  iiTue,  as  fhc 
was  certainly  capable  of  having  children ;  and 
this,  without  any  motive  to  perfuade  her;' 
but,  on  the  contrary,  the  ftrongeft  reafon  to 
diffuade  her,  namely,  the  fear  of  lofing  her 
brother's  favour  and  her  penfion,  upon  her 
being  obliged  to  own  her  marriage,  which  ac- 
cordingly happened.  All  thefe  confidera* 
tions,  however  weighty,  I  lay  afide;  and  fup- 
pofing  Lady  Jane  capable  of  committing  fo 

great 
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great  axrime,  and  fo  abfurd  a  one  in  her  fi- 
tuation,  without  any  motive  to  induce  her, 
I  will  examine  the  general  plan  of  this.fu{>- 
pofition,  and  the  manner  in  which  they  exe- 
cuted it;  and  then  I  will  leave  it  to  yotur 
Lordihips  to  judge,  whether  perfons  of  the 
leaft  degree  of  common  ferife  could  eithdr 
have  projected  fuch  a  pbn,  or  executed  it  in 
the  way  that  Sir  John  and  Lady  Jane  did. 

And,  infrft  place,  we  have  the  projed  of 
fuppofing  two  children  at  once;  a  thing  of 
which  there  is  no  example  in  all  the  many  ii>- 
fiances  of  this  crime  which  have  been  col- 
lefted  by  the  purfuers  from  fuch  numbers  of 
volumes.  And  the  reafon  is  obvious ;  for,  in 
the  Jirft  place,  one  fervcs  any  purpofe  that 
could  be  intended;  and,  zdly^  If  the  fuppo$^ 
tion  of  one  is  a  crime  of  a  long  and  difficult 
execution,  the  fuppofition  of  two  muft  b^ 
infinitely  more  difficult,  and  liable  to  many 
more  opportunities  of  deteftion;  fo  that 
it  is  hardly  poffible  to  efcape  difcovery. 
Whereas,  on  the  other  hand,  as  there  was  here 
no  impofture,  according  to  my  firm  perfua- 
fion,  the  circumftances  concerning  the  one 
of  the  children,  I  mean  Sholto,  have  won- 
derfully contributed  to  fupport  the  birth  of 
the   other,  and  form  a  chain  of  evidence, 

which 
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whkfa  I  ikail  ibte  aftemiardb  to  your  Lord- 
ibips^  fuck  aus  ka^  iianUy  occutwd  in  any 
rafe. 

But,  2rff,  What  w  more  eiitraordinoty 
ftill,  and  exceeds  all  belief,  is,  that  they 
ihould  piiUilh  to  the  wwld  this  plan  of 
double  fuppofition,  before  they  had  e  jcecuted 
it,  and  give  out  that  they  had  two»  wfaeti 
they  had  but  one^  defcribing  very  parti^ 
cularly  the  youugeft,  as  i  puny  weak 
child,  and  telling  many  othor  particulars 
concerning  a  child  that  then  had  no  e- 
xiilence,  whereby  they  laid  themfdves  in 
fome  fort  under  the  neceffity  of  committing 
the  crime  over  again,  and  of  finding  another 
child,  anfwering  exadly  to  the  defcripti^n  of 
Sholto;  and  which,  at  the  fame  time,  tiras  of 
fuch  an  age  and  fize,  as  could  be  fuppof^ 
to  be  bom  at  the  fame  time  with  his  twin* 
brother. 
But,  ^tio.  What  is  more  wonderful  ftiU  if 
poifible,  they  go  to  Paris,  at  the  diftance  6f 
fixteen  months,  and  bring  from  thenc^  a 
child,  anfwering  in  every  particular  to  the 
defcription  they  had  given  of  Sholto,  a  puny 
weak  child,  and  a  lefs  child  than  the  other; 
though,  as  the  purfuers  fay,  about  four 
months  older ;  with  this  additional  circum« 

fiance, 
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fiance,  which  I  wonder  none  of  your  Lordfhips 
has  taken  notice  of,  th^t  he  Was  as  like  Lady- 
Jane,  as  it  was  poifible  that  an  infant  could  be  to 
a  grown  perfon.    This  is  Tuch  a  concurrence 
and  combination  of  circuihftances  in  fatour 
of  the  truth  of  tlje  bii'th,  as  could  not  be 
the  effeel  either  of  chance  or  defignj  and 
at  the  fame  time,  makes  the  tale  of  the  pur* 
fuers,   not    only    improbable,    but  morally 
fpeaking  iihpoffible  :  For,  if  we  could  fuppofe 
a  public  market  of  children  in  Paris^  where 
they  were  to  be  got  of  all  ages,  fizes,  and 
complexions,  it  would  b.e  at  leaft  a  thoufand  to 
one,  that  they  fliould  have  found  a  child  ib 
exadUy  anfwering  the  defcription  ofSholto, 
lefe  than  the  other  child,  :yet  four  month's 
older,  and  at  the  fame  tiine^  as  like  Lady 
Jane  as  it  was  poffible.    And,  when  we  join 
to  all  this,  the  tircumftances  Sir  John  and 
1-ady  Jane  were  then  in,  ftarving  in  a  mari- 
ner at  Rheims,  and  having  juft  got  a  fupply 
from  my  Lord  Morton  of  only  L.  300  Ster- 
ling,  their  laft  refource,  yet  mot  fufficienC 
to  pay  oflF  their  debts  at  Rheims^  and  carry 
them  back  to  Britain,  that  they  ihould  think, 
in  that  lituation,  of  returning  to  Paris,  to 
commit  over  again  the  fame  crime,  and  to 
.  4  A  burden 
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burden  th/sitifclyes  with  the  maintenance  of 
another  chil4»  sifter  the  fuppofition  of  the 
firft  bad  fucceeded  fo  well  with  them,  and 
when  they  could  have  given  out,  with  the 
greatcft  probability,  tliat  this  puny  weak 
child,  whom  they  had  always  reprefented  as 
haying  but  a  fmall  chan^  to  liv^,  W4S  dead, 
i9  a  ftory  really  incredible* 

Thi9  i$  the  plan  of  the  impofiure  concerted 
betwi^ct  Sir  johfi  and  Lady  Jane,  a  woman  of 
yery  good  parts,  as  all  ycHJr  Lordihips  have 
acknowledged,  whifb,  I  think,  I  may  venture 
to  fay^  was  as  abfnrd  and  irrational,  as  it  was 
il'ifhppt  example  Qi*  precedent,  {^t  ps  now 
confid^r  hQw  this  plan  was  executed.  Aod, 
in  the  ^rji  plac^,  if  they  intended  fuch  a 
ftajid,  it  was  natural  for  them  to  con- 
ceal themfflves  as  much  as  pofllble,  and,  for 
th^t  pprpofci  to  get  private  lodging  and  go 
a$  1  jt|le  as  pofllble  to  public-houfes.  Inftead 
of  t|iat,  tl^py  go  diredly  to  Godefiroy's,  a  houfe 
perfectly  well  known  to  the  people  of  Rheims, 
with  a  f  ecogimendation  from  the  chief  ma- 
giftratp  of  Rheims  to  Gbdefroy,  They  ftay 
thirty  f^Y  the  purfuers,  eleven  days;  and  not 
only  fo,  but  they  fix  the  delivery  upon  one 
of. the  days  while  they  were  there;  a  thing 
which     Moniieur     Danjou,     the     purfucrs 

French 
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French  agent,  fays,  in  one  of  his  memoriaK 
was    abfolutcly  incredible;  and  yet   tiis  is 
what  the  purfucrs  would  have  5110U  believe^ 
without  telling  you,  why  it  is  more  credible 
now  than  it  was  then,  that  Sir  John  and  La-' 
dy  Ja&e,  being  to  rctorn  to  Rheims,  fhould  Hk 
the  day  of  delivery  while  they  were  at  Gode- 
froy's,  a  houfe  fo  well  known  at  Rheims,  that 
it  was  impossible  they  could  efcape  det^fllion. 
Further,  after  Lady  Jane  was  faid  to  be 
brought  to  bed,  it  was  obvious  tp  common 
fenfe    that    ihe  ihould   have    remained    fo 
Jong  iti  her  private  lodgings,  where  the  gur- 
fuers  admit  ihe  was  betwi:$C  Godefroy^s  and 
Michell's,    that    &e  might  have    appeared 
to  be  quite  recovered ;  But  inftead  of  that, 
within  eight  days  after  the  tinje  of  the  delive- 
ry, away  they  go  to  another  public-houfe,  where 
it  muft  have  appeared  to  every  body,  more  e- 
fpecially  as  Lady  Jane  did  not  attempt  to  con- 
ceal faerfelf,  that  fljc  was  not  newly  brought 
to  bed. 

Further  ftill,  the  choice  of  the  man  they 
named  for  the  man-midwife  of  this  pretend- 
ed delivery,  is  moft  unaccountable.  Neceffa- 
ry,  indeed,  it  was,  that  they  Ihould  name 
fom^bddy  for  the  man-midwife,  being,  no 
iQvbtf  an    e&nthl  circumftance  of  the  tale 

wliich 
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-which  they  mull  have  prepared  to  tell  to  tl|e 
world.  But,  in  order  to  find  a  proper  name 
for  the  roan  vho  was  iuppofed  to  have  dif- 
charged  this  o^ce,  (they  fliould  have  gone  to 
theregiiter  of  St  C6nie,  an4  there  picked  out 
the  oldeft  man-midwite,  who,  in  all  likpUhood, 
would  be  dead  befpre  the  birth  could  be  chal- 
lenged. Inilead  of  that,  they  named  a  young 
pian  then  practiiing  lurgery  and  man-mid- 
wifery in  Pari^,  but  tp  be  feen  in  no  regiftcr. 
iuRTHER,  if  there  was  here  an  impofture, 
It  was  aneceffary  ingredient  in  it,  th^itLady 
Jane  ihould  publiih  her  pregnancy  to  the 
.world;  apd  it  might  have  been  pxpe&ed,  that 
Lady  Jane  M^ould  rather  h*ve  over-jiclcd  her 
part,  as  is  cpmmonly  the  cafe  m  fpch  impofi- 
tion^,  and  have  oftentatioufly  fhown  her  big 
belly  to  aU  the  world.  But  inftead  of  that, 
it  is  clear  from  the  proof,  that  ibe  endeavour- 
ed to  conceal  it,  even  after  flie  had  written 
to  her  brother  the  Duke  that  Ihe  was  widi 
cliild,  and  after  it  was  well  known  to  my 
Lord  C^awfurd,  and  her  o^her  intimate  ac« 
quaintances.  Now,  a  |:eal  pregnancy  hs^  been 
often  concealed;  bi;t  what  could  be  the  mean- 
ing of  concealing  a  fimulated  pregnancy?  Up^ 
on  the  fuppofition  of  no  fixnulation,  the  coo- 
cealment  is  eafily  accopnted  fpr,  e^th^r  frqi^a 

^-  Ladv 
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Lady  Jane's  natural  Ihynefeor  bafhfulneft, . 
andVhjch  is  common  to  women  of  any  fa- 
ihioa  whil^  they  are  with  their  firft  child ;  or 
from  her  defire  to  conceal  her  marriage,  which 
one  of  the  witneffes  fays*  flie  intended  never 
to  have  publiflied,if  fhe  had  not  brought  forth 
a  livingchild. 

Again,  as  the  two  maids  muft  haive  been 
.accomplices,  if  there  was  any  imppilure,  ho>y 
is  it  poffible  to  fuppofe,  that  Lady  Jane,  ha- 
^  ing  fuch  a  fecret  upgn  their  tongues,  ihould 
have  treated  them,  in  the  manner  flie  did; 
For  it  is  proved,  that  in  the  journey  betwixt 
Aix-la-Chappelle  and  Rheims,  while  l^iady  Janp 
was  carrying  on  the  farce  of  a  big  belly,  thp 
maids  having  refufed  to  travel  in  the  boot  of 
the  coach.  Lady  Jane  rated  them  very  found- 
Jy,  and  called  them  fancy  jad^s  ;  and  one  of 
them  ihe  turned  off  after  fhe  returned  to  Bri- 
tain; with  which,  as  the  witneffes  fey,  Effy 
Caw,  for  that  was  her  naiflc,  >y*s  pauch  di(- 
contented, 

I  forbear  to  mention  fome  other  circum-* 
ilances  which  appear  to  me  altogether  impro- 
bable, upon  the  fuppofition  of  an  impofture, 
))ecaufe  I  have  taken  notice  of  them  already ; 
fuch  as  the  accident  of  the  beggar,  a  fmall, 
t>pt  ?  verjr  ftriking  circupi^an^e j  the^l^fiviiig; 

9f 
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of  the  maids  at  Rheims ;  the  fi^ng  the  day  of 
the  birth  fo  foon  after  Lady  Jane's  journey 
from  Rheims ;  and  the  forgetting  a  circum- 
ilance  fo  material  in  their  ftory,  as  the  name 
of  the  houfe  where  Lady  Jane  was  brought  to 
bed,  together  with  Sir  John'^s  other  omiffions 
and  imprudencies,  which  cannot  be  accounted 
for  upon  the  fuppofition  of  an  ilnpofture.  And 
I  fliall  only  mention  one  further  firiking  im- 
probability in  the  purfuers  ftory,  viz.  That 
Sir  John  coming  to  Paris  ta  commit  fuch  a 
crime,  fliould  have  been  at  no  pains  t6  con* 
ceal  himfelf,  by  taking  a  falfe  name,  or  a  falfc 
jcountry  j  but,  on  the  contrary,  ihould  have 
fairiy  given  his  name  and  his  country  at  Gode- 
froy's;  and,  even  at  Michell's,  after  he  had  com- 
initted  the  crime,  tho*  his  name  was  ill  writ- 
ten by  the  maid  of  that  houfe  i  And  inftead  of 
hiding  himfelf  while  he  wae  at  Paris,  he  went 
out  every  day ;  and  inftead  of  running  away  as 
Dnvernes  did  after  he  had  ftole  the  child,  fo 
as  to  get  out  of  reach,  he  remained  at  Paris 
more  than  twenty  days,  lodging  the  grcateft 
part  of  that  time  in  a  public-houfc;  and  when, 
at  laft,  he  left  Paris,  he  went  no  farther  than 
Pammartin,   andfo  on  leifurcly,  till  he  re- 
turned to  Rheims,  a  place  where  every  body 
J^pew  th^tjic  had  gone  fo  Faris,  ip  order  that 
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Xady  Jane  miglit  lie  in  there  s  And  after  hip 
had  left  Paris,  he  returned  again  from  Dam- 
tnartin,goes  b^ck  to  Godefiroy'is  Jboufe,  where 
he  had  fixed  the  day  of  delivery,  aAd  ^t  twp 
other  times  returns  again  to  Paris,  juft.  as  i£ 
nothing  had  happened,  without  fliowiag  the 
leaft  fear  of  dete^ion. 

Such  being  the  cafe,  I  appeal  to  yquy  tQr4- 
fliips,  and  to  every  body  who  hear^  me,  whe- 
ther this  ftory  of  the  purfuer;,  which  th^f 
defire  your  L^rdflups  to  believe,  is  not  fo  al>- 
folutely  incredible,  in  all  its  circumflance^, 
as  hai^dly  to  bq  believed:  upon  the  faith  of 
any  evid^nc?,,  even  the  mpft  full,  .4ure<%  aod 
^onclufive. 

And  th^s  much  with  refpect  to  the  firil 
head  of  the  purfuer's  proof,  cpntaining  ^Ul  the 
particulars  of  Sir  John's  condud  which  they 
think  unaccountable,  except  upon  the  fupp^« 
iition  of  an  imipoilura 

T|i£  ^o^  head,  under  ^hich  I  have  ran- 
ged the  purfuer's  proof,  is  Gpd^jroy^s-  eiji- 
dence  :  With  refpeft  to  w;hich,  I  muft  ^gain 
befpc^ik  your  Lordlhips  patience,  as  I  think;  I 
can  put  that  matter  in  a  clearer  light  than 
hitherto  it  has  been  put ;  axyl  as  it  is  tl>e  oa« 
ly  thing  like  direct  evidence^  which  the-  pur- 

fuers 
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•filers  pretend  to,  it  is  very  well  worth  youf 
Lordihips  attention. 

Anix,  in  the  firft  place,  I  diftinguifli  be* 
twixt  the  evidence  of  Godefrojr,  and  that  of 
his  books,  and  will,  with  your  Lordihips  per- 
mifiion,  confidfer  them  feparately. 

And,  jirfty  As  to  God€froy*»  own  evidence, 

-1  have  heard  him  praifed  by  fome  of  your 

Lordfliips  as  a  ^tnefs  moft  credible,  and  a- 

bove  all  fufpicion ;   but  I  arti  fo  far  of  a  dif- 

•ferent  opinion,  that  I  think  he  is  a  witnefs 

that  canhot  be  believed ;  nay,  I  go  further, 

and  I  fay,  he  is  fuch  a  witfiefsr  as  with  me 

goes  near  to  difcredit    the  purfuers  whole 

proof:    "For  I  will  fliow,   in  the  firft  place, 

tfiat  he  IS  a  witnefs  that  has  been  inftrufted; 

2 ^/y,  That  he  has  varied  his  tale;  znd,  lajfly. 

That  he  has  fworn  falf^y  'concerning  a  thing 

•  which  he  fliould  .certainly  have  known,  the 
method  of  keeping  his  own  books. 

The  queftion,  your  Lordfliips  fee,  is  con- 

•  cerning  the  application  of  the  aecompt  blank 
in  the  name,  beginning  the  4th  of  July  and 

'  ending  the  1 3  th,  to  Sir  John,  Lady  Jane,  and 
Mrs  Hewit.    In  order  to  make  this  applica- 

•  tion,  he  muft  of  neceffity  have  known  tW'O 
things  J  firftj '  That  Sir  John  and  Lady  Jane 

arrived 
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arrived  ia  his  houfe  upon  the  4th;  zrid^/econd'- 
fy.  That  there  was  a  third  perfon  with  them, 
as  he  fuppofes  the  accompt  to  apply  to  three 
perfons.  Now,  it  is  abfolutely  impoffible, 
that,  from  his  memory,  he  could  have  re- 
collected, at  fuch  a  diftance  of  time,  that  Sir 
John  and  Lady  Jane,  and  one  woman  more 
with  them,  arrived  at  his  houfe  precifcly  upon 
the  4th  of  Jnly  1748;  cfpecially,  as  both  he 
and  his  wife  have  faid,  that  they  paid  no 
particular  attention  to  thcfe  ftrangers  while 
they  were  in  their  houfe,  and  never  thought 
of  them  after  they  went  out  of  it,  till  the  be- 
ginning of  this  procefs.  It  is  true,  the  pur- 
fuers  have  been  at  much  pains  to  magnify 
the  memory  of  Godefroy  ;  but  fuch  a  memo- 
ry as  they  would  here  fuppofe,  is  abfolutely 
incredible.  Nor  is  Godefroy*s  memory  fo 
extraordinary  as  they  would  make  it :  For, 
in  the/^r/?  place,  he  has  forgot  his  own  hand- 
writing, when  he  fays,  in  his  firft  depofition, 
that  he  believes  the  whole  account  of  the 
4th  of  July  is  of  the  hand-writing  of  Ma- 
dame Godefroy ;  whereas  a  part  of  it,  and  I 
believe  the  greateft  part,  is  of  his  own  hand- 
writing. And  your  Lordfliips  will  obferve, 
that,  at  the  time  he  fworc  this,  the  book  had 
only  been  about  two  years  in  the  Tournelle  • 
4  B  and 
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and  before  it  was  taken  from  him,  he  muft  be 
fuppofei  to  have  looked  at  it  himfelf,  and 
fliown  to  others  this  account ;  more  efpccial- 
ly  if  it  be  true,  as  the  purfuers  aver,  that  he 
always  told  them  the  iame  ftory,  and  confe- 
quently  muft  always  have  applied  this  ac- 
count  to  Sir  John  Stewart. 

2dly,  At  his  firfi  depofition,  he  had  forgot 
another  thing  more  material,    namely,  that 
he  kept  two  books  in  the  1748 ;    for  it  is 
plain,  that  both  he  and  his  wife,  when  they 
were  firft  examined,  fpoke  only  of  one  book 
which  they  kept  in  tliat  year,  though  they 
thought  proper  afterwards  to  produce  a  fe- 
cond,  as  it  was  apparent  that  this  book  did 
not  contain    the    tenth  part  of  thofe  who 
came  to  an  inn  fo  much  frequented,  not  even 
the  half  of  thofe  who  were  in  their  police- 
book.    And  as  to  the  proof  which  the  pur- 
fuers give  of  his  good  memory,  from  his  re- 
membering that  Maillefer  had  Mrritten  a  letter 
to  him,  recommending  Sir  John;  fuppoiing 
that  he  had  not  at  that  time  found  the  letter, 
for  which  we  have  only  Godefroy's  worJ, 
it  was  nothing  very  extraordinary,  that  be- 
ing in  ufe  to  correfpond  with  Maillefer  about 
the  affairs  of  the  town  of  Rheims,  and  Maille- 
fer, no  doubt,  being  in  ufc  of  recommend- 


jng 
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ing  perfons  to  him,  he  might  have  imagined, 
(and  that  is  all  he  fays),  that  Maillefer  may, 
have  recommended  Sir  John,  with  whom  it 
is  likely  he  has  heard  that  Sir  John  was  ac- 
quainted. 

From  memory,  therefore,  it  was  impoffible, 
that  Godefroy  could  recoUed  thatthele  three 
foreigners,  neither  one  more,  nor  one  lels, 
had  been  at  his  houfe  precifely  on  the  4th  of 
July  1748.  And  what  only  remains  to  be  in- 
quired is,  whether  he  could  have  learned  it 
from  his  police-book ;  for  that  is  the  only  way, 
as  your  Lordfhips  will  obferve,  that  Godefroy 
pretends  to  fill  up  any  other  accounts  blank 
in  the  names.  Now,  what  fays  his  police- 
book  with  refpeft  to  Sir  John  and  Lady 
Jane?  It  fays,  in  the^r/?  place,  that  they  ar- 
rived the  7tbj  and,  in  t\xt  fecond  place,  it 
fpeaks  only  of  two  perfons,  Sir  John  and 
Lady  Jane,  It  is  therefore  cltar,  that  Gode- 
froy mull  have  learned,  either  from  the 
Toumelle  procefs  and  Monitoire,  or  from  pri- 
vate information,  that  Sir  John  and  Lady 
Jane  arrived  in  his  houfe  upon  the  4th,  and 
that  there  was  another  woman  with  themj 
and  then,  by  mere  conjefture,  he  has  filled 
up  the  names  in  this  blank  accompt,  in  the 

fame 
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fame  manner  as  he  has  fitted  up  other  names 
in  his  compt-book. 

And  thus,  it  appears,  that  the  very  foun- 
dation of  Godefroy's  evidence,  is  from  infor- 
mation of  one  kind  or  another;  and  that  e- 
vert  after  he  got  fuch  information,  he  ap- 
plied the  accompt  merely  by  conjedure  to 
Sir  John  and  Lady  Jane,*  and  Mrs  Hcwit,  ra- 
ther than  any  other  three  perfons  that  might 
have  been  in  his  houfe  at  that  time. 

The  next  thing  I  undertook  to  ftiow  was, 
that  he  had  varied  his  tale.  This  is  evident 
from  Monfieur  Danjou's  memorial  above 
mentioned,  intitkd,  ExfoJH  de  falts,  written 
after  Godefroy^s  depofition  in  the  Tournelle, 
to  which  it  refers.  There  it  isj  exprefrfy  faid, 
that  Sir  John  and  Lady  Jane  paid  their  bill 
upon  the  8th,  and  then  .went  out  of  Godc- 
froy^s  houfe.  Your  Lordfliips  therefore  riiuft 
prefumc,  that  Godefroy  did  depofe  in  the 
Tournelle,  that  they  went  out  of  his  houfe 
upon  th6  8th;  whereas,  he  now  depofes,  that 
they  remained  in  his  houfe  till  the  14th. 

And,  lafllyy  Godefroy,  I  fay,  has  fworn  falfe- 
ly  as  to  the  manner  of  keeping  his  accompts, 
when  he  has  depofed,  that  every  body  that 
came  to  his  houfe  had  his  name  entered  in 
one   or   other  of  the  compt-books.     For  it 
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is  now  evident,  as  ihall  be  fliown  afterwards^ 
that  many  people  muft  have  been  in  his  faoufe 
(fome  are  admitted  by  the  purfuers)  who 
have  no  accompts  opened  for  them  in  either 
of  his  books. 

Thus  it  appears,  that  this  viritnefs  is  ut>^ 
terly  incredible,  having  been  infimded,  hai" 
ving  varied  his  tale,  and  having  fworn  fal&«- 
ly  as  to  a  thing  he  certainly  fliould  have 
known,  viz,  the  way  of  keeping  his  accompts;. 
And  as  to  Madame  Godefroy,  it  is  plain, 
that  &e  has  implicitly  followed  her  hnf* 
band ;  for  Ihe  knew  nothing  of  the  matter, 
whenflie  was  firft  examined  in  the  Tournelle, 
not  fo  much  as  remembering  the  name  of 
Stewart,  till  Ike  found  out  her  police^book^  . 
and  yet,  in  direft  contradi<%ion  to  that  book, 
flie  takes  upon  her  to  apply  an  accompt^  for 
three  perfons  of  the  4th  of  July,  to  Sir  John 
and  Lady  Jane,  who  by  that  book  appear  to 
have  entered  by  themfeives,  without  any  at- 
tendants, upon  the  7th  of  July; 

But  I  further  fay,  that  when  ybu  thus 
fee  a  witnefs  inflru&ed,  and  fwearmg  falfely 
it  muft  give  your  Lordfhips  a  very  bad  opi- 
nion of  the  whole  of  the  purfuers  evidence; 
more  efpedally  when  you  compare  this  oath 
of    Godefroy's  concerning    his    own  book 

with 


S66        THE    SPEECH     OF 

with  Monfieur  de  Ruifleau's  oath  concerning 
Michelle's  book.  Thefe  books  were  the  two 
hinges  upon  which  the  purfuers  caufe  turn* 
cdj  but  as  they  were  inconfiftent  with  one 
another,  it  was  long  matter  of  deliberation 
with  the  purfuers,  upon  which  of  them  they 
'were  to  make  the  defender  ftand  trial  for  his 
birthright.  This  doubt  they  had  not  deter- 
mined in  favour  of  Godefroy's  book  at  the 
time  they  examined  this  Monfieur  de  Ruif- 
feau ;  for  otherways,  to  what  purpofe  exa- 
mine him  concerning  Michell's  bobk  ?  And 
it  is  beiides  evident,  from  hiss  examination, 
that  they  did  not  intend  ever  to  have  ihown 
this  book  of  Michell's,  which  at  that  time 
was  locked  up  in  the  Tournelle ;  for,  if  the 
book  itfelf  was  to  be  produced,  to  what  pur- 
pofe examine  a  witnefs  concerning  the  ftate 
of  it,  and  the  manner  in  which  it  was  kept? 
In  this  fiate  of  the  caufe,  they  produced  this 
man  Ruifieau  to  depofe  concerning  it :  And 
his  oath,  from  beginning  to  end,  is  a  feries  of 
falfehoods,  all  tending  to  prove,  that  this 
book  was  an  authentic  record,  regularly  kept; 
and  fuch  therefore  as  merited  faith.  And,  a- 
mong  other  things,  he  fays,  that  the  entry  of 
Fluratl,  upon  the  8  th  of  Auguft,  was  in  a  hand 
different  from  any  of  the  entries  of  that  or 

the 


LORD    MONBODDO.         5(^7 

the  preceeding  page ;  a  manifeft  falfehood, 
intended  to  prove,  or  at  leaft  to  raife  a  fufpi* 
cion,  of  what  had  been  averred  by  the  pur- 
fuers  in  xhtxt  piaintes  to  the  Tournielle,  that 
this  entry  was  of  Sir  John's  own  hand- wri- 
ting. Now,  that  thefe  could  not  be  miftakes 
in  the  witnefs,  but  intended  falfehoods,  and 
downright  perjury,  is  evident  from  this,  that 
he  had  been  employed  by  the  purfuers,  in  the 
way  of  his  office,  to  infpeft  the  ftate  of  this 
book,  to  deliver  it  over  to  Morifieui-  Buhot, 
and,  upon  that:  occaiGtm,  to  make  2: proccs 
verbal.  And,  as  it  is  dear,  from  the  proceed- 
ings in  France,  and  indeed  is  of  itfclf  evi- 
dent, that  the  purfuers,  founding  their  claim 
intirely  upon  this  book  at  firft,  muft  have 
coniidered  it  very  diligently  before  they  put 
it  into  the  Tournelle,  it  appears  to  me,  not 
only  that  this  witnefs  is  perjured,  but  that 
there  is  the  ftrongeft  fufpicion  of  fubornation 
of  perjury,  when  I  fee  the  agents  for  the 
purfuers  produping  one  employed  by  them, 
and  therefore  fuppofed  to  be  under  their  di- 
reftion,  to  depofe  what  they  muft  have 
known  to  be  falfe;  and,  I  think,  I  may  fur-* 
therfay,  without  ftraining  too  much,  that  it 
was  a  fpecies  of  forgery,  to  endeavour  to 
make  up  in  this  way  a  falfe  tenor  of  a  wri* 

ting, 
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ting,  by  which  Mr  Douglas's  birthright  vat 
to  have  been  taken  away.   . 

To  this  witnefsy  thus  manifeiUy  perjured, 
I  muft  join  Madame  Mignon,  acknowledged 
by  the  purfuers  own  counfel  to  be  perjured. 
i  mufk  join  alfo  Francois  la  Marre^  moft  grofs- 
ly  and  willfully  perjured,  about  a  faA  of 
great  confequence  in  the  caufe,  viz.  his  bro« 
ther's  connedion  with  a  Madame  le  Brun; 
and  alfo  Monfieur  Giles,  the  furgeon,  who  has 
iwom,  that  he  gave  the  fame  account  before 
your  Lordihips  coouniffioner  of  the  ftory  told 
him  by  La  Marre  of  the  delivery  of  a  foreign 
Lady,  that  he  gave  to  Morand  and  Moreau, 
when  the  contrary  is  clearly  proved  by  written 
evidence.  When  I  confider,  that  all  thofe  wit- 
nefles  are  clearly  perjured  in  favour  of  the 
purfuers,  befides  others,  whofe  evidence,  like 
that  of  Madame  Michell's,  has  been  foftencd, 
I  muft  conclude,  that  it  was  not  for  nothing 
that  thofe  witnefles  fwore  fo.  And  when  I 
further  fee  it  in  proof,  that  one  of  the  moft 
material  witnefles,  by  whofe  evidence  Mr 
Douglas  was  to  be  proved  the  fon  of  one  of 
the  meaneft  mechanics  in  Paris,  I  mean  Mig- 
non,  was  pracHfed  upon  by  promifes,  and  by 
fome  money  aftually  given  to  her  fon,  and 
more  expeftcd  by  him,  I  muft  confefs  to  your 

Lordihips 
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Lordihips,  that  I  have  the  worft  opinion  of  the 
purfuers  proof ;  and  if  they  had  proved  ten 
times  as  much,  I  would  not  have  believed  it 
It  is  true,  the  promifes  to  Mignon  arc  proved 
only  by  the  woman  herfclf  imprudently  tell- 
ing to  the  people  with  whom  flie  drank,  that 
fuch  promifes  had  been  made  hen  But  how 
elfe  could  practices  of  this  kind  be  proved  ? 
It  is  not  before  witneffes  that  a  perfon  is  cor- 
rupted ;  nor  could  your  Lordfhips  expect  to 
find  it  fet  down  in  Mr  Andrew  Stuart's 
journal :  But  it  is  proved  here  in  the  lame 
manner  as  it  was  proved  to  your  Lordfhips, 
in  fundry  election  cafes  that  were  lately  be- 
fore you,  where  the  only  evidence  of  the  cor- 
ruption was  (and,  indeed,  it  is  almoft  the  on- 
ly evidence  that,  by  the  nature  of  the  thing, 
can  be)  the  imprudent  acknowledgement  of 
the  party  to  their  neighbours  and  acquaint-* 
ance,  that  they  had  got  money  or  promifes. 
But,  befides  the  promifes  thus  proved  to  have 
been  made  to  Mignon,  and  which,  your  Lord- 
fliips  will  obferve,  are  fpecial  and  particular 
promifes,  not  general  and  vague  profeflions 
of  kindnefs  and  fervices,  it  is  proved  by  a 
mtnefs  of  their  own,  namely  the  fon  of  this 
Mignon,  that  a  fmall  fum  of  money  was  ac- 
tually given  to  him,  under  the  name  of  loan, 
4C  \>y 
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by  Monfieur  Danjou,  their  French  procureuf  , 
and  the  loan  of'  a  greater  fum  was,  by  the 
falne  Danjou,  negotiated  for  him. 

The  chatader  of  the  gentleman  I  have  juft 
now  mentioned,  Mr  Andrew  Stuart,  has  been 
nrnch  infilled  upon  by  fome  of  your  Lord- 
Jhips,  as  letting  him  far  above  the  fuipicion 
of  fuch  practices.  But,  fitting  here,  it  is  not 
characters  that  I  am  to  regard^  but  evidence: 
And  as  the  purfuers  lawyers  have  ufed  a 
great'deal  of  freedom,  more  than  I  think  the 
caufe  required,  and,  I  am  fure,  more  than  is 
fupported  by  the  evidence,  with  a  charafter 
much  more  refpeftable,  viz.  that  of  Lady 
Jane  Douglas,  the  friends  of  this  gentle- 
man will  excufe  me,  if  I  ftate  againfl  him 
what  appears  in  evidence,  and  wliat  I  think 
very  material  in  the  caufe. 
•  Foi.  I  cannot  at  all  agree  with  what  W2d 
faid  by  one  of  your  Lordihips^  That  the 
conduA  of  the  caufe  has  nothing  to  do  with 
the  caufe :  But,  on  the  contrary,  I  muft  al- 
ways keep  in  my  view  both  the  private  prac- 
tices upon  the  witnefies  in  France  and  the 
pjublic  .proceedings  in  the  Tournelle  court,  if 
the  proceedings  of  fuch  a  court  can  be  called 
public  The  purfuers  have  thought  fit  to 
publifli  a  very  elaborate  defence  of  thefe  pro- 
ceedings, 
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ceedings,  which,  I  muft  own,  I  thought  im- 
proper, and  even  indecent,  after  what  had 
paiTed.  For,  it  is  clearly  my  opinion,^  (and  I 
fpeak  upon  much  better  authority  than  my 
own),  that  thefc  proceedings  had  a  direft 
tendency  to  corrupt  the  very  channels  of  evi- 
dence, and  to  fliake  the  credibility  of  every 
witnefe  on  the  fide  of  the  purfucrs,  hoWever 
unexceptionable  otherways ;  and  I  think,  to 
this  Toumelle  procefs,  the  Monitoire,  which 
was  the  child  of  it,  and  to  the  private  prac- 
tices upon  the  witneffes,  the  defender  may 
fairly  afcribe  more  than  one  half  of  the  purr 
fuers  proof,  and  all  th^  defers  and  obfcuri- 
ties  in  his  own.^ 

Having  faid  fo  much  of  Godefroy's  evi- 
dence, and,  upon  that  occafion,  of  the  evi- 
dence of  other  witneffes  in  this  caufe,  I  will 
proceed  now  to  examine  the.  evidence  of 
Godefroy^s  book,  confidered  by  itfelf ;  having 
fliown,  it  is  hoped,  to  your  Lordfhips  fatis- 
faction,  that  it  can  draw  no  aid  from  his  or 
his  wife's  oath.  And  here  I  muft  again  be- 
fpeak  your  Lordlhips  patience,  as  I  think  I 
am  able  to  ftate  a  little  more  fully  than  has 
been  done  by  any  of  your  Lordlhips,  the 
objedion  to  the  evidmce  of  this  book.    And, 

in 
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in  thtjirft  place,  this  is  fiich  a  record^  ex  facie 
of  it,  as  I  am  perfuaded  never  was  ufcd  to 
take  away  any  man'9  birth-right,  or  to  in- 
validate either  legal  prefumption,  or  pofitive 
proof.  For  it  is  fo  irregularly  kept,  fomc- 
times  the  huiband  writing  in  it,  fometimes  the 
wife  ;  accompts  prior  in  date  being  fet  down 
after  others  pbfterior  in  date;  and  fo  many  ac- 
compts without  names,  or  even  numbers  of 
perfons,  with  every  mark,  in  fliort,  of  inaccu* 
racy  and  irregularity,  that  it  is  impoflible  to 
give  any  faith  to  it :  And  with  refpcft  to  dates 
particularly,  it  is  remarkably  inaccurate  :  For 
even  the  day  of  the  week  is  frequently  mil- 
taken,  and  in  the  groffeft  manner :  For  wc 
have  a  Thurfday,  for  example,  not  only  in 
place  of  a  Wcdnefday  or  a  Friday,  but,  in  one 
inftance,  in  place  of  a  Sunday.  And  when 
we  fee  fuch  miftakes  in  the  day  of  the  week, 
which  is  not  fo  ordinarily  miftaken,  we  muil 
fuppofe  that  the  miftakes  in  the  day  of  the 
month  are  much  more  frequent :  And  this 
evidence  of  inaccuracy,  which  arifes  from  the 
book  itfelf,  is  ftill  more  confirmed  by  com- 
paring it  with  his  police-book,  which  he  was 
bound,  by  the  law  qf  the  country,  to  keep  ac- 
i:urately,  under  fevere  penalties  if  he  did  not. 
}SoWf  this  book  is  confeffed  to  be  moft  inac- 
curate, 
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curate,  not  only  with  refpeft  to  the  dates  of 
perfons  entering^  but  with  refped  to  the  perfons 
theinfelves»  of  whom  many  are  wholely  omit- 
ted :  So  that  but  a  fnaiall  part  of  thofe  that  came 
to  the  houfe  are  to  be  feen  in  this  police-book. 
Now,  can  we  fuppofe  that  the  compt-book; 
which  he  kept  for  his  own  private  ufe,  is  more 
accurate  than  the  book  which  he  kept  for  the 
public,  particularly  as  to  dates?  For  your 
Lordlhips  will  obferve,  that  accuracy  in  the 
compt4)ook,  with  refped  to  the  precife  date 
whei^  the  company  entered,  was  of  no  mo- 
ment either  to  Mr  Godefroy,  or  his  guefts, 
provided  they  were  not  overcharged  as  to 
the  number  of  days  they  ftaid  in  his  houfe, 
or  the  things  extraordinary  which  they  got 
Such  a  book,  therefore,  does  not  prove  to  me, 
that  the  perfons  who  are  faid  to  enter  upon 
Thurfday  the  4th  of  July,  did  truly  enter  up- 
on that  day.  They  might  have  entered  a  day 
fooner,  or  a  day  later;  and  it  was  the  fame 
thing  as  to  the  guefts,  if  they  were  charged 
for  no  more  days  than  they  really  ftaid. 

But,  fuppofing  this  company  to  have  tru- 
ly entered  upon  the  4th  of  July,  how  does  it 
appear  that  this  company  was  Sir  John,  Lady 
Jane,  and  Mrs  Hewit  ?  And  here  it  certainly 
firill  not  be  fufEcient  for  the  purfuers  to  fay, 

that 
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that  it  xnay^  ^Pply  to  them,  becaufe  it  appears 
to  be  applicable  to  a  company  of  three  pcr- 
fons:  But  they  muft  further  fay,  that  it  muft 
necefiarily  apply  to  them,  and  can  apply  to 
no  other  company.  Now,  this  they  can  fliow 
only  in  two  ways ;  either  by  Ihowing,  that 
every  accompt  opened  in  the  houfehold-book 
relates  to  a  perfon  entered  in  the  police-book; 
and  confequently,  that,  if  this  accompt  can- 
not apply  to  any  other  perfon  (landing  in  the 
police-book,  except  Sir  John,  it  mufl  be  his 
accompt;  or,  ido^  That  at  leaft  every  body  in 
the  police-book  has  a  place  in  the  houfehold- 
book.  Now,  infiead  of  the  purfuers  proving 
either  of  thefe  two  things,  the  defender  has 
proved  the  direft  contrary  of  both.  As  to  the 
Jirjl^  it  is  admitted  that  there  are  above  an 
hundred  inftances  of  perfons  who  have  ac- 
compts  in  the  compt-book,  but  who  are  not 
entered  in  the  police-book.  As  to  the  fecond^ 
it  is  admitted,  that  there  are  fix  inftances  of 
perfons  who  are  in  the  police-book,  but  not 
in  the  compt-book;  and  among  thefe,  one 
Wright  an  Englifliman :  And  it  is  remarka- 
ble, thattho'  Mr  and  Madame  Godefroy  fpeak 
of  Engliflimen  coming  commonly  to  their 
houfe,  as  well  as  other  foreigners;  yet  there 
jiSj  I  think,  but  one  Englifliman  that  is  to  be 

found 
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found  in  their  compt-book     But  be  that  as 
it  will,  I  think  the  defender  has  a  right  to 
fay,  that  Sir  John  was  the  feventh  infi^ce 
of  perfons  reforting  to  the  houfe,.  and  theie* 
cond  of  Britiih  men,  fet  down  in  the  police- 
book,  and  not  in  the  compt-boojc.    But  be* 
fides  thefe  fix  inftances,  there  are  certaonly 
many  more  who  are  in  the  police-book,  and 
are  not  in  the  compt-book.    For,  in  the  Jirjl 
place,  there  are  inftances  to  the  number  of 
about  forty  perfons  who  are  marked  in  the 
police*bdok,  but  who  haVe  no  accompts  ia 
the   compt-book.    Their  names,  indeed,  the 
purfuers  apply  to  accompts  blink  in  the  names 
of  the  perfdiis  which  they  find  in  the  compt^ 
book  about  the  fame  date.     But  this  is  mere 
cOn jeAure,  2lnd  the  lefs  probable  for  that,  as 
has  been  already  fhown,  there  are  above  an 
hundred  perfons  in  the  fpace  only  of  three 
years,  who  are  entered  in  the  compt-book, 
but  do  not  appear  in  the  poii<!e^book;  and  ac-* 
cordingly  thef  are  often  obliged  to  fill  up  two 
or  three  accompts  in  the  compt-book,  with 
one  name  in  the  police-book.  But,  2^d,  There 
are  fourteen  inftances  df  perfons   who   are 
marked  in  the  police^book  fome  days  before 
they  appear  in  the  compt-book.   Now,  in  that 
interval,  they  muft  have  had  a  feparate  ac- 
compts 
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compty  not   appearing    in  the  compt-book^ 
which  is  the  fame  thing  as  if  there  had  been 
fo  many  different  perfons  who  had  no  ac- 
compts  in  the  houfehold-book.     And  your 
Lordfhips  will  particularly  obferve,  that  their 
entry  in  the  police-book  does  not  depend  up- 
on the  accuracy  of  Mr  Godefroy  in  keeping 
that  book,  but  upon  the  faith  of  the  officers 
of  police,  who,  by  their  vlfa  of  fuch  a  date, 
afcertain  that  thefe  perfons  muft  have  entered 
before  that  day :  And,  therefore,  to  fuppofe, 
as  the  purfuers  do,  that  thofe  perfons  are  fet 
down  of  a  wrong  date  in  the  police-book,  ia 
plainly  to  accufe  thofe  officers,  without  proof, 
and  contrary  to  proof,  of  falfehood  and  for- 
gery in  the  difcharge  of  their  duty.    And, 
pio,  Befides  all  thefc»  it  is  evident,  that  there 
muft^have  been  many  more  from  the  manner 
in  which  thofe  books  were  kept,  which  Mr 
Godefroy  has  explained  to  us  in  his  depofi- 
lion,  and  which  is  evident  from  infpe£tion  of 
the  books.  For,  lays  he,  a  man's  accompt  who 
entered,  fuppofe,  for  example,  upon  the  20th 
of  the  month,  is  entered  upon  the  3d  page, 
let  us  fuppofe,  of  the  book ;  and  his  accompt 
is   finifhed,  fuppofe,  upon  the  30th   of  the 
month ;  and  there  is  fome  room  left  in  the 
page,  in  which  is  filled  up  the  accompt  of  a 
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hian  who  entered,  fuppofe,  upon  the  15  th. 
Now,  I  defire  to  know,  where  the  accompt 
of  this  laft  ihan,  from  the  15th  to  the  joth^ 
is  to  be  found?  And  whether  or  not|  ill  that 
interval,  he  muft  ndt  have  had  2t  fepafatd 
accompt  ?  And  I  a&  further,  fuppcfe  he  had 
gone  away  before  the  30th,  that  is,  before  thd 
preceeding  accompt  Vas  clofed,  whether  any 
accompt  of  his  would  have  appeared  in  the 
houfehold-book  ? 

Thus  it  appears,  bothfrcJni  comparing  thd 
compt-book  with  the  poHce^book,  and  from 
the  manner  of  keeping  the  compt-book,  that 
there  muft  have  been  many  perfons  iri  thd 
houfe  who  have  no  Iccompts  in  this  houfe-' 
hold-book,  but  niuft  have  had  either  feparatef 
accompts  in  writing,  or  have  accounted  by 
memory  with  Godefroy  and  his  wife^  And 
when  we  join  to  all  this, what  is  depofed  both 
by  Godefroy  and  his  wife,  that  thcif  inn, 
which  had  nineteen  beds,  was  fo  very  much 
frequented,  that  there  was  hardly  lodging  td 
be  got  in  it,  unlefs  befpoke  before ;  while,  at 
the  fame  time,  it  appears  from  their  compt^ 
book,  that  there  arc  not  there  perfons  fet 
down  fufficient  to  fill  a  fifth  part  of  their 
houfe;  and  particuhrly,  betwixt  the  4th  of 
July,  when  Sir  John  entered  to  the  houfe,  and 
4  D   *  the 
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the  2cth  of  that  month,  there  are  but  twocom- 
ps^nies  to  be  found  in  the  compt-book :  And 
irheo  further  we  confider,  that,  by  great  ac- 
cident,  there  have  been.difcovered  fourfcpa- 
rate  aecoi»pt»  made  out  by  Godefroy ,  the  c- 
videnct  becomes  invincible,  that  there  is  not 
the  Icaft  ncccffity  of  applying  this  blank  ac- 
eompt  to  Sir  John  and, Lady  Jane;  but  that 
it  may  b^  a{>plied  to  (evetal  other  companies, 
which  we  may  reafonably  fuppofe  to  have 
be^n  at  the  j(ame  time  with  them  in  this 
houfe,  which  was  fo  much  frequented. 

But  I  go  farther,  and  fay,  not  only  that 
th^  application  of  this  account  to  Sir  John 
and  Lady  Jane  is  not  necefiaryi  but  that  it  is 
highly  improbable.  Fori  in  the  frft  place,  it 
is  very  probable  that  Sir  John  and  Lady  Jane, 
wh/en  they  came  into  this  inn,  would  do  as 
they  would  have  done  in  a  Briti&  inn,  that 
is^  they  would  have  called  for  a  room,  and 
pr^efed  fuch  things  as  they  thought:  proper 
fqr  dinD^r  or  fuppcr,  without  fo  much  as  in- 
quiring^  whether  or  not  there  was  a  fable 
d^hite  ktpt  in  the  inn,  a  thing  which  it  is 
Hkely  they  never  thought  of,  as  this  practice 
»  utterly  unknown  in  Britaio^  and  even  in 
France,  except  in  great  cities.  And  tho^  they 
had  known  or  fufpefisd  fuch  a  thing,  it  is 
*    .      .  not 
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not  probable,  that^  being  full  of  money  as 
the  pttifuers  fay,  and  not  at  all  frugal  or  fa- 
ying perfons,  they  would  have  chofen  to  eat 
at  the  low  rate  of  this  paultry  inn.     idoy  It  is 
admitted  that  they  did  not  eat  at  the  table 
iThdte,  but  got  their  victuals  in  their  chamber; 
and  yet,  nbtwithftanding  the  extraordinary 
trouble  and  attendance  which  that  muft  hav$ 
occafioned  in  the  houie,  efpecially  as  they  had 
no  fervant,  they  are  charged  in  this  account  at 
no  more  than  the  ordinary  rate  of  the  houfe.. 
If  this  was  truly  the  cafe,  I  will  venture  to 
fay,   that  no  Britiih  man,  either  before  or 
iince,  ever  got  fo  realbnable  a  bill  in  a  French 
houie ;  Indeed,  upon  the  fuppoiition  that  they 
got  any  thing  dreifed  for  themfelves  that 
was  not  at  the  public  table,  the  houfe  would 
have  been  wronged;  fo  that  the  purfuers  muft 
fuppofe,  that  Sir  John  and  Lady  Jane,  with  fo 
much  money  in  their  pocket,  fed  upon  the 
fcraps  and  offals  of  this  miferable  ordinary ; 
a  fuppoiition  as  improbable  as  that,  if  fuch 
need  truly  been  the  cafe,  Godefroy  would 
not  have  charged  them  more  far  the  extra- 
ordinary trouble  they  gave  his  houfe.     And, 
lajily^  It  is  a  very  ftrong  proof,  in  my  appre- 
henfion,  of  this  account  not  belonging  to  Sir 
John  and  his  company,  that  we  fee  no  break- 
falls 
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fafts  charged  in  it,  as  in  other  accaunts  in  this 
book ;  for  we  cannot  fuppoft:  that  thcfc  Bri- 
tiih  perfons  lived  without  breakfaft,  or  that 
they  did  not  drink  tea  in  a  morning ;  as  it  is 
proved  that  Lady  Jane  did  every  where.  And, 
ifuppofing  that  ihe  brought  her  tea  with  her,  yet 
Ihe  muft  have  had  beiidqs  fugar»  cream,  bread, 
and  butter.  Now,  it  is  a  moft  improbable 
hypotheiis  of  the  pyrfuers,  that  they  got  their 
butter  from  Mr  Godefroy,  and  their  fugar, 
pream,  and  bread,  from  a  coffeehoufe. 

Thus,  it  appears,  that  it  is  not  only  not 
neceffary,  that  this  blank  accompt  ihould  be 
applied  to  Sir  John,  but  that  it  is  not  at  all 
probable :  And  the  whole  evidence  which  an- 
fes  either  from  Godefroy's  oath^  or  from  hk 
book^,  eyaniihes,  if  we  only  fuppofe,  what  is 
highly  probable,  that  Sit  John  and  Lady  Jane 
eating  in  their  room,  did'npt  eat  s^t  theordi- 
nary  rate  of  the  houfe;  and  that  they  got 
the  whole  of  their  breakfaft  from  Godej&oy, 
^s  well  a9  their  butter. 

And  indeed,  uppn  ^n  accurate  examination 
pf  Godefroy'^  P^^th,  apd  his  books,  it  appears 
to  me  that  the  purfuers,  after  much  delibera? 
tiop,  have  erred  in  preferring  Gqdefroy  and  his 
wife's  evidence,  and  applying  this  blank  ac* 
cpmpt  to  Sir  Jphn^  in  dire^  contradiction  to 

theii^ 
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tkeir  police-book,  to  the  book  of  Michell,  where' 
Sir  John  is  fet  down  by  name,  tho'  wrong 
^elt,  as  entering  upon  the  8th  of  July,  and 
this  book  fupported  by  the  oath  of  Michell 
and  his  wife,  who  fwear  politively  that  the 
very  day  Sir  John  came  to  their  hou&  they 
remember  that  his  name  was  fet  down  in  the 
book;  and  Madame  Michell  further  adds, 
'1  hat  it  was  by  this  book  they  accounted  with 
their  lodgers  for  the  rent  of  their  rooms ;  It 
is  certain  that  the  purfuers  at  £rfi  put  their 
caufe  wholely  upon  the  credit  of  this  book ; 
and  they  have  told  your  Lordfhips,  that  they 
did  not  then  believe  Godcfroy'3  tale,  which 
contradided  it  But  they  Ihould  inform  your 
Lordihips,  why  they  did  not  believe  it  then, 
and  beUeve  it  now;  or  why  your  Lordihips 
ihould  believe  what  they  themfelves  did  not 
at  firfi  believe  ?  The  qafe  has  plainly  been, 
that  they  yrere  refolyed  at  any  rate  to  find 
an  alibi ;  and,  having  detenxuned,  after  mucl) 
deliberation,  and  contrary  to  their  firft  refolu-* 
tion,  a$  appears  evidently  from  Danjou's  n^e-* 
jnorial  above  quoted^  to  fix  the  alibi  inGode^ 
froy's,  thqy  accordingly  adopt  his  tale.  But 
your  Lordihips  not  having  come  to  ftudy 
this  caufe  with  a  rc;folution  to  find  an  im- 
PPftW^i    but  father  a  contrary  ipclijiation. 
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will  be  of  opinion,  that  tho'  the  ilories  told 
by  Michell  and  Godefroy  cannot  be  both  true, 
yet  they  may  be  both  falfc ;  and  that  of  the 
two  it  is  more  likely,  that  the  evidence  o£ 
Michell  and  his  family,  fwearingin  conformity 
to  their  police-book,  fhould  be  true,  than  the 
the  evidence  of  Godefroy  and  his  wife,  fwear- 
ing  in  dired  contradiction  to  their  police* 
book. 

I  come  now  to  the  third  head  of  the  pur- 
fuers  proof,  upon  which  I  ihall  be  exceeding 
fliort :  For  the  lafl:  counfel  for  the  purfucrs 
ioiifted  upon  them  only  as  a  circtmftaruc 
of  evidence,  (he  fhould  have  faid,  I  think,  of 
iu^icion,  for  they  are  certainly  not  evi-^ 
dence,  as  they  arc  not  brought  home  to  Sir 
John).  And  as  to  the  fiiilof  them,  v;>.  the 
taking  away  of  Mignon's  child  in  the  1 748,  one 
of  your  Lordfhips,  though  of  a  different  opi* 
nion  from  me,  was  fb  candid  as  to  own,  that 
the  defcription  of  Mignon's  child,  particular- 
ly with  refpeflt  to  the  colour  of  the  eyes,  did 
not  agree  with  the  defender;  he  might  have 
added.  That  neither  did  the  baby-cloaths  of 
the  child,  nor  did  the  defcription  of  the  per- 
Ions  who  carried  him  away,  agree  with  Sir 
John  and  Lady  Jane.  And  even  as  to  the  time 
pf  this  enhvementf  tho'  fome  of  the  witneflcs 
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fix  it  nearly  to  the  time  when  Sir  John  and 
Lady  Jane  came  to  Michelle's,  yet  there  are 
others  who  fay  the  child  was  two  months  old 
when  he  was  carried  away.    And  as  to  the 
fecond  enlevement,  it  appears  to  me  to  be  clear<* 
ly  proved  by  written  evidence,  that  it  did  not 
happen  while  Sir  John  was  at  Paris.     The 
written  evidence  I  mean,  is  a  private  regifter 
of  police,  kept  by  the  Lieutenant-general  in 
the  year  1 74%  in  which  is  marked,  upon  the 
loth  of  January,  a  letter  received  from  the 
Cure  of  St  Laurent,  informing  him  of  a  child 
being  carried  away  by  one  Dqvernes.     Now^ 
it  appears  evident  from  the  Cure's  depofition, 
that  he  was  informed  of  this  enlevement  as 
foon  as  it  happened ;  and  it  is  impoflible  to 
believe,  that  he  would  delay  informing  the 
lieutenant  of  it,  as  he  muft  have  Tuppofed, 
that  the  perfon  who  fiole  the  child  would 
immediately  make  off  with  it  i  which  accord* 
ingly  happened.     But,  befides  this  moft  pro- 
bable conjecture,   the  Cure  himfelf  has  (aid 
upon  oath,  that  he  is  perfuaded  it  was  with- 
in three  cw  four  days  after  the  thing  came  to 
bis  knowledge,  that  he  gave  information  of 
It  to  the  Lieutenant  de  police ;   though  your 
Lordlhips  will   obferve,    that  Mr    Andrew 
Stuart  gave  him  ,a  very  fair  opportunity  oif 

adjufling 
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adjttfting  his  oath  to  this  new  difcoveiy, 
which  was  made  in  the  books  of  police,  of 
the  letter  of  the  icth  of  January,  by  letting 
him  know  what  he  certainly  fiiould  not  have 
known;  that  fuch  difcovery  was  made. 

The  deftroying  in  this  manner  one  half 
of  the  tale  of  the  purfuers,  concerning  the 
enlevements^  is,  in  eficft,  deftroying  the  other 
half ;  as  it  ihows  moft  evidently,  a  thing  in- 
deed that  is  evident  enough  of  itfelf,  that 
the  memory  of  witnefles^  at  fuch  a  diftance 
of  time,  cannot  be  trufted  as  to  dates :  For, 
with  refpeft  to  this  fecond  enlevement^  there 
is  nothing,  one  ihould  think,  more  clearly 
proved,  fo  far  as  parole-evidence  can  go, 
than  that  it  happened  in  the  month  of 
November,  while  Sir  John  was  at  Paris; 
whereas  now  it  is  made  clear,  that  it  mull 
have  happened  at  leaft  a  month  later,  that 
is,  in  the  end  of  December,  or  beginning  of 
January. 

Thus  I  have  ftated  to  your  Lordfliips  what 

occurs  to  me  upon  the  purfuers  proof,  in 

which  I  find   nothing  but   conjeftures  and 

fufpicions,  without  any  the  leaft .  thing  that 

deferves  the  name  of  evidence,  except  Gode- 

froy  and  his  books ;  which  are  fo  far  from 

being 
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being  that  plain,  direft, unambiguous  evidence, 
which  I  think  necefTury  to  take  away  the 
defender's  birth-right,  that  the  purfuers  them- 
felves  tell  your  Loidfliips,  they  did  not 
at  firft  believe  it,  without  giving  any  good 
reafon  why  they  believe  it  now  more  than 
they  did  then.  Such  evidence  I  think  not 
fufficient  to  take  away  the  legal  prefumptions 
above  ilated  in  favpur  of  Mr  Douglas,  and 
much  lefs  the  pofitive  evidence,  which  I  am 
jiow  to  ftate  to  your  Lordihips,  but  which  I 
will  endeavour  to  do  very  fliortly,  as  your 
Lord{hip6  time  is  fo  much  fpent,  and,  I  am 
afraid,  your  patience  altogether  exhaufted. 

This  proof  is  botU  direft  and  circumfian- 
tial.  Ihtfrjl  confifts  of  the  proof  of  the 
a£hjal  birth,  and  of  what  neceflarily  muft 
have  preceedcd  and  followed  it,  viz.  the  preg- 
nancy and  the  reconvalefcence. 

As  to  the  birth,  it  is  proved  by  the  only  two 
witnefles  now  alive,  fo  far  at  appears,  who 
were  prefent  at  it,  viz.  Sir  John  and  Mrs  Hewit. 
As  to  Sir  Johfi,  he  was  certainly  not  a  habile 
witnefs  for  Mr  Douglas ;  nor  do^  it  appear, 
that  Mr  Douglas  ever  propofed  to  examine  him; 
but,  being  called  upon  by  the  purfuers,  I  know 
nothing  in  law  that  hinders  him  to  be  a  pro- 
per witnefs,  in  fo  far  as  he  is  legally  examin- 
4£  ed 
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cd  upon  oath,  and  when  both  parties  were  iflf 
court  And  as  to  Mrs  Hewit,  I  have  aheady 
faid,  that  her  evidence  cannot  be  rejeded,  ex- 
cept for  a  reafon  ^hich  will  be  fufficient  for 
depriving  the  defender  of  the  evidence  of  the 
moft  ncceffary  witneffes,  and  almofl  the  only 
witnefles  that  can  be  expected  to  fuch  a  hct, 
namely  the  domeftics  and  fervaHts^ 

As  to  the  pregnancy,^  it  is  proved  by  fuch 
a  multitude  of  witneffes,  and  fo  inconteftibly, 
that  I  muft  be  forgiven  to  wonder,  that  anf 
of  your  Lordfhips  ihould  have  th4  leaft 
doubt  of  it.  For  it  is  certainly  prorved,  if  a 
faft  of  that  kind  be  capable  of  proof,  and  that 
it  is  underflood  to  be  capable  of  proof,  is 
clear,  both  in  our  law  and  the  Roman  law, 
from  two  examples  that  were  mentioned  by 
one  of  your  Lordfliips,  and  whieh  I  will  not 
repeat.  And  indeed,  it  were  very  extraordi- 
nary, if  fo  common  a  phenomenon,  as  that  of 
a  woman  being  with  child,^  could  not  be  pro- 
ved by  witneffes. 

It  was  faid,  by  fome  of  your  Lordfliips, 
that  the  appearances  of  pregnancy,  which 
could  not  be  denied,  were  fidtitious ;  and  that 
the  affuming  fuch  appearances  was  a  neceffa- 
ry  part  of  the  iinpofture.  But,  in  the  /rjl 
place,  there  is  Aot  the  leaft  proof  of  any 
thing    affumed  or  fictitious  in  Lady  Jane's 

appearance  \ 
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appearance ;  and,  2do,  We  muft  believe  the 
direft  contrary,  and  that  the  appearances  of 
pregnancy  of  Lady  Jane  were  natural  and 
real,  unlefs  we  believe  at  the  fame  time,  that 
not  only  Mrs  Hewit,  but  Mrs  Glafs,  Mrs  Hep- 
bum,  and  Mrs  Greig,  are  grofsly  and  wilful- 
fuUy  perjured.  As  to  Mrs  Glafs,  ihe  has  not 
only  fworn  to  every  external  appearance  of 
pregnajicy,  but  alfo  to  that  internal  and 
iure  iy^ptom  in  a  woman  who  was  regular 
in  thai  relpeft  ^t  oither  times,  I  mean  the 
fupprejfto  ntenjium)  and  further,  ite  has  fworn  . 
that  fhe  felt  a  living  child  in  her  belly.  And, 
"wrhen  to  her  is  joined  EfFy  Caw,  the  other 
maid,  who  is  dead,  ancj  Mrs  Tewis  alfo  dead, 
who  laid  the  fame  thing  to  two  moft  credible 
wtncffes,  there  are  no  lefs  than  three  wjtnef- 
fes  to  her  being  with  live  child.  Th^  there 
is  Mrs  Hepburn,  who  ha^  depofed  to  appear- 
ances of  pregnancy,  ia  which  Ihe  could  not 
be  miftaken;  particularly  the  i&ze  of  Lady 
Jane's  breasts,  which  flie  faw  naked,  and 
whtch  ftruck  -her  the  more,  that  ihe  was  in- 
timately acquainted  with  L^idy  Jane,  and 
kney  that  flie  was  natumlly  a  flat-breafted 
woman.  Apd  i^  16  vain  to  mince  the  matter, 
and  to  fay,  as  fom?  of  your  Lordfhips  have 
done,  that  Mrs  Hepburn  is  a  woman   of  a 

lively 
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lively  imagination,  and  that  die  is  miilaken, 
and  the  like.  But  we  muft  fairly  fay,  that  flic 
is  perjured,  if  we  do  not  believe,  that  Lady 
Jane  had  all  the  natural  appearances  of  a  wo- 
man with  child.  Now,  it  muft  appear  to 
your  Lordflxips,  arid  to  every  body  that  hear$ 
me,  a  matter  of  very  hard  digeftion,  to  fay, 
that  a  woman  of  fo  unblameable  a  character 
as  Mrs  Hepburn,  and  fo  univerfally  cftcemcd 
by  all  her  acquaintance,  Ihould  wilfully  per- 
jure herfelf  in  favour  of  an  impofture,  car- 
ried on  by  perfons  with  whom  flie  had  no 
connection,  befides  that  of  acquaintance,  nor 
the  leaft  intereft  or  concern  whether  Lady 
Jane  was  with  child  or  not  Then  there 
is  Mrs  Greig,  Lady  Wigton's  woman,  who 
has  depofed  to  every  appearance  of  preg- 
nancy, both  in  the  face  and  perfon,  in  fo 
much  that,  fays  fhe,  one  muft  have  been  blind 
not  to  have  feen  it.  And  as  this  woman  had 
occaiion  to  fee  her  fo  often,  and  fo  familiarly, 
it  was  impoflible  £he  could  be  deceived  by 
aflumed  appearances ;  and  if,  upon  the  credit 
of  thofe  witneffes,  it  be  once  allowed,  that 
Lady  Jane  had  all  the  natural  appearances  of 
pregnancy,  then  all  the  other  witnefles,  who 
had  not  occaiion  to  fee  her  fo  familiarly, 
but  have  depiofed  to  the  external  appearan* 

CCSj 
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CCS,  mull  be  allowed  to  be  ajl  good  witnef- 
fes  of  the  pregnancy;  an4  in  that  way>  there 
>ire  above  twenty  wkneff^  of  this  fact. 

What  further  ftrengthens  this ;  evidence, 
andlhows  that  thcfe  appearances. muft  hay e 
indicated  a-real  pregnancy,  is,  that  not  only 
her  capacity  to  have  children  is  proved  be- 
yond all  contradiction^  but  alfoher  mifcarry- 
ing  afterwards  at  Rheims ;  as  to  which,  the* 
there  be  that  diSerencc  among  the  witneffes 
as  to  time  and  other  circumftances  which  it  is 
natural  to  exped  at  fuch  a  diftance  of  time; 
yet  it  would  be  pufhing  incredulity  muck 
too  far,  to  believe,  that  therefore  there  wsui 
no  mifcarriage  at  all. 

As  to  the  negative  proof  which  the  pur- 
fucrs  have  attempted  of  Lady  Jane's,  not  be- 
ing with  child,  they  have  failed  altogether; 
becaufe  they  have  not  brought  one  witnefs, 
who  had  ever  feen  Lady  Jane  before;  that  did 
not  believe ihe  was  with  child.  And  as  to  the 
evidence  of  ftrangers,  who  did  not  obferve  La^ 
dy  Jane  to  be  with  child,  if  it  proves  any 
thidg  befide»  their  want  of  memory  and  at* 
tention  to  a  perfon  whom  they  had  never  feen 
before,  it  proves  too  much,  namely,  that  La- 
dy Jane,  while  ihe  was  carrying  on  this  im- 
pofture,   appeared  before  ftrangerd  without 

the 
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the  affumed  appearances  of  pregnancy,  even 
in  the  ftage-coach  of  Rheims,  to  which  place 
flie  was  to  return  after  her  pretended  delive- 
ry at  Paris. 

Thus  the  pregnancy  appears  to  be  proved 
beyond  all  contradiction,  as  far  as  any  .thing 
of  the  kind  can  be  proved  by  human  teftimo- 
ny.  And  this  alone  appears  to  me  to  be  de- 
cifive  of  the  caufe.  Nor,  indeed,  has  any  of 
your  Lordfhips  Jfaid,  nor  any  of  the  gentle- 
men at  the  bar,  but  that,  if  Lady  Jane  was 
pregnant,  or  if  flie  had  all  the  natural  ap- 
pearances of  a  woman  in  that  fituation,  (he 
muft  be  prefumed  to  have  been  brought  to 
bed,  unlefs  the  purfuers  will  prove,  either  that 
ihe  mifcarried,  or  that  ihe  had  fome  difeafe 
which  gave  her  tbofe  appearances  of  a  womaa 
with  child 

As  to  the  reconvalefc^nce,  I  Ihallonly  men- 
tion one  circumftance,  which  none  of  your 
Lordihips  has  touched  upon,  but  which  ap- 
pears to  me  to  be  alfo  decifive  of  the  caufe, 
joined  with  the  appearances  of  pregnancy. 
It  is  what  the  witneifes,  particularly  Madame 
BlainviUe  and  Madame  Michell,  fay  of  her 
appearance  ii^  MicheU^s,  Madame  Blainvilie, 
one  of  the  purfuers  own  witnefles,  and  whom 
^hey  have  not  yet  added  to  the  lij^  of  the  peri- 

jurcd, 
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jured,  has  depofed  that  flie  had  then  all  the 
appearance  of  a  woman  newly  delivered,  or 
newly  irecovered  of  fome  difeafe;  and  not 
contented  with  this  general  account  of  her, 
has  dcfcribed  her  perfon  very  exaftly,  and, 
among  other  things,  has  faid,  that  her  breafts 
were  remarkably  flatj  and  likeways  her  belly. 
Madame  Michell,  when  fixe  was  firft  inqui« 
red  at  about  this  afiair,  before  (he  was  influ- 
enced by  the  Toumelle  procefs,  Monitoire,  or 
private  converfations  with  Mr  Andrew  Stuart, 
fpoke  of  her  being  newly  brought  to  bed 
when  fhe  came  to  her  houfe,  as  a  thing  that 
could  not  be  doubted.  Forj  fays  Ihe,  Ma- 
dame Stewart  kept  her  bed  in  my  hqufe  on 
account  of  her  being  lately  brought  to  bed* 
And  in  that  converfation  with  Mr  Andrew 
Stuart,  in  which  he  thought  proper  to  tell 
her  by  way  of  news,  that  the  parents  of  one 
of  the  children  were  founds  flie  told  him  po- 
fitively,  that,  when  fhe  came  to  her  houfq, 
fhe  had  the  appearance  of  a  woman  newly  de- 
livered: And  even  atlafi,  when  flie  came  up- 
on oath,  flie  faid,  flie  had  the  appearance  of  a 
fick  woman.  Now,  compare  the  defcription 
of  Lady  Jane  given  by  thcfe  two  witneffes, 
with  her  appearance  at  Aix-la-Chappelle, 
Liege,  and  Rheims,  and  fay,  whether  fome- 

thing ' 
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thing  mnfl:  not  have  happened  betwixt  her 
being  in  thofe  places,  and  her  coming  to  Mi- 
chell's  about  the  20th  of  July*  What  had  be- 
come of  thofe  big  breafts,  and  big  b^ly,  which 
it  is  proved  were  no  aflumed  appearances, 
but  real,  which  Ihe  had  at  thofe  places  ?  And 
how  came  flic  by  that  fickly  air  and  look  of 
recovery,  which  it  is  clearly  proved  ffie  had 
at  Michell's,  but  of  which  no  one  witnefs  fays 
a  word  at  any  of  th'e  former  places ;  not  e- 
ven  thofe  in  the  ftage*coach,  who  did  not 
perceive  that  flie  was  with  child  ? 

This  appears  to  me  to  be  fo  ftrong,  that, 
.  in  my  apprehenfion,  it  comes  very  near  to  a 
proof  of  the  actual  delivery:  And  as  it  is  by 
the  purfuers  own  witnefles,  who  they  have 
not  yet  faid  are  perjured,  and  who  certainly 
could  not  be  mifiaken  in  a  thing  which  ap- 
pears to  have  drawn  their  attention  fo  much, 
it  does  not  occur  to  me  what  can  be  faid  a- 
gainfl  it. 

I  come  now  (for  I  haften  to  be  done)  to  the 
circumftantial  evidence  of  this  delivery.  And, 
if  I  fhall  be  able  to  ftate  it  clearly  to  your 
Lordfliips,  it  will  appear,  I  truft,  even  ftrong- 
er  than  the  direA  evidence ;  and  fuch  as  it 
is  impoflible  there  can  be  any  fallacy  or  de- 
ceit in ;  unlefs  we  can  fuppofe  a  number  of 

wit- 
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witnefles  having  no  knowledge  or  acquaint- 
ance with  one  another,  all  combining  and 
inftruded  (and  it  nm&  have  been  a  difficult 
leflbn)  to  link  together  different  fa^  and  cir- 
cumflances,  fo  as  to  make  one  connected 
ilory. 

I  will  begin  with  Menager,  who  is  proved  by 
other  witnefles  to  have  been  the  moil  intimate 
acquaintance  thatLaMarre  had.  If  the  ftorybe 
true  which  he  has  told,  of  La  Marre's  inform- 
ing him  of  the  delivery,  by  him  La  Marre,  of 
a  foreign  Lady  of  an  advanced  age,  wlio  came 
from  Rheims,  of  twins,  and  for  her  firfl 
birth,  and  of  male  twins,  and  one  of  then  a 
fickly  delicate  child,  which,  on  that  account, 
was  left  to  the  care  of  him  La  Marre,  and 
was  by  him  given  out  to  nurfe  at  Belleville  or 
Menilmontant:  If  this,  I  fay,  be  true,  the  pur- 
fuers  do  not  deny,  nor  have  any  of  your  Lord- 
fliips  denied,  that  this  foreign  lady  could  be 
any  other  than  Lady  Jane  Douglas,  to  whom 
the  defcription  given  fuits  in  every  particular. 
And  as  to  the  time  when  this  happened,  the 
witnefs  has  fixed  it  as  well  as  it  was  poflible 
to  do  from  his  memory,  and  by  very  good 
marks.  For,  fays  he,  it  was  not  in  the  year 
1747,  becaufe  I  was  then  in  the  army;  it  was 
not  in  the  year  1750,  becaufe,  in  that  year,  I 
4  F  went 
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went  to  Spain  upon  a  public  occalion,  which 
he  mentions;  and,  after  that,  I  faw  La  Marre 
very  little.  It  muft,  therefore,  have  happened 
betwixt  thefe  two  periods^  that  is,  either  in 
the  year  1748,  or  1749.  But,  if  he  had  not 
fixed  the  time  fo  nearly,  it  is  impoffible  to 
fuppofe,  that  La  Marre  could  have  brought 
to  bed  any  Lady,  anfwering  in  every  particu- 
lar to  Lady  Jane,  that  was  not  Lady  Jane; 
efpecially,  if  we  join  to  the  defcription  of  La- 
dy Jane,  that  of  two  male  twins,  the  condi- 
tion of  one  of  them,  and  its  being  left  under 
the  care  of  La  Marre,  and  being  given  out  by 
him  to  nurfe  at  Belleville,  or  Menilmohtant ; 
at  which  lad  place,  as  we  (hall  afterv-ards 
fliow,  there  was  actually  a  puny  twin  malc- 
child  given  by  La  Marre  to  nurfe  in  the  year 
1748.  And  your  Lordfhips  will  obferve,  that 
La  Marre  did  not  fpeak  of  this  thing  to  him 
once  or  twice  overly,  but  feveraf  times,  not 
only  after  the  thing  happened,  but  before, 
wanting  he  fhould  be  prefeht  arid  affiftant  at 
the  birth,  as  he  apprehended  there  might  be 
difficulty  in  it,  on  account  of  the  age  of  the 
Lady  :  And,  for  that  purppfe,  he  fent  to  feek 
him  at  his  father's  Houfe  about  the  time 
.the  thing  happened ;  but  he  was  out  of  the 
way.     "       \\      '■       '  '      '   ' 
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The  purfucrs  therefore  are  obliged  to  have 
recourfe  to  their  ordinary  fliift,  and  to  fay, 
that  this  witnefs  is  wilfuUy  aad  grofsly  per-' 
jured.  And  your  Lordfhips  will  now  attend 
to  the  evidence  upon  which  they  make  fo 
bold  an  averment.  And,  in  x\\t  Jirft  place, 
this  Menager  is  one  of  the  luoft  credible  wit- 
jiefTes  that  was  examined  in  France  j  for  he 
is  eminent  in  his  profeflion  pf  furgeon,  and 
is  employed  by  the  very  beft  families  in  IV 
ris*  ^  Then  he  was  not  firft  difcovered  by  the 
defender's  agents,  but  was  firft  in  the  hands 
of  Mr  Andrew  Stuart  and  Monfieur  Buhot, 
his  aiUftant;  and,  as  he  has  faid,  told  the  ve- 
ry fame  ftory  to  them,  which,  however,  Mr 
Andrew  Stuart  thought  proper  carefully  to 
conceal ;  and  it  was  only  by  mere  accident 
that  he  was  found  out  by  the  defender.  Fur- 
ther, this  witnefs  is  not  contradi<acd  in  any 
the  leaft  circumftancc  of  the  ftory  by  any 
credible  witnefs,  except  that  he  fays,  he  be- 
lieves, that  one  Mellet  was  prefent  when  La 
IVlarre  told  the  ftory  in  tht  Hotel  Dieu;  and 
Mellet  fays,  that  he  was  not  prefent :  For  as 
to  the  ftories  told  by  Mellet  and  Gillcs,  which 
they  fay  they  heard  from  La  Marre  in  the 
1747,  they  are  ftories  quite  different  from 
Mepager's ;  for  Gilles  fays,  he  heard  him  on- 
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ly  fpeak  of  the  delivery  of  a  lady  of  a  fo* 
reign  name,  without  faying  any  thing  of  the 
age  of  the  lady,  of  twins,  or  from  whence 
flie  came;  fo  that  this  defcription  of  the  lady 
may  apply  to  twenty  that  La  Marre  may 
have  brought  to  bed.    ^nd  as  to  Mellet,  he 
did  not  hear  La  Marre  fpeak  of  any  delivery 
he  had  aftually  made,  but  of  one  he  was  to 
make,  from  wl^ich  he  expefted  great  things. 
Upon  what  grounds,  therefore,  fliall  I  be- 
lieve this  fo  creditable  witAefs,  found  out  ac- 
cidentally by  the  defender,  to  be  perjured  in 
his  favour.    I  hj^ve  heard  but  two  reafons 
fuggeftcd  by  ^ny  of  your  Lordfliips  i  the  firft 
is,  that  he  fays,  that  La  Ma^re  iigned  fome- 
times  with  the  addition  of  his  Chriftian  uame^ 
Now,  it  appears  by  his  contract  of  marriage, 
as  \v^ell  as  by  the  evidence  of  other  witncifcs, 
that  he  Iigned  only  by  his  furname :  But  tho* 
he  may  have  done  fo  in  his  contract  of  mar^ 
rla^e,  where  there  could  b^  no  miftalqe  about 
the  perfon,  may  he  not  in  his  private  letters, 
which  Menager  had  Qccafion  chiefly  to  fee, 
have  figned  by  the  nanie  of  Pierre,  in  order 
to  diftinguifh  him  from  his  other  two  bro- 
thers ?  Is  it  not  natural,  nay  even  neccflar)% 
to  fuppofe  that  he  did,  to  avoid  confufion 

and 
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and  miftakes,   more    efpecially   as  Francois^ 
La  Marre  was  of  the  fame  profcffion  ? 

The  other  ground  upon  which  one  of  your 
Lordfhips  maintained  the  charge  of  perjury 
againft  this  witnefs  was,   that  he  has  faid, 
that    La    Marre,   whbm  his  Lordfliip    was 
picafed  to  confider  as  a  low  paultry  fellow, 
very  ignorant  of  his  proiFeffion,  gave  leflbns 
of  midwifery.     But,  in   tht  Jirft  place,  it  is 
proved,  that  La  Marre  was  Ikilful  in  his  pro- 
fcffion, by  one  who  had  a  good  occafion  to 
know,  having  affifted  with  him  at  an  unna- 
tural birth ;  and,  2rf/f,  That  he  did  aftually 
give  leffons  of  midwifery,  is  proved  by  the 
converfation  betwixt  Francois  la  Marre  and 
^ndMonfieur  Danjou,  where  he  fays  it  in  the 
ftrongeft  manner ;   becaufe  he  mentions  it  as 
a  thing  of  which  there  could  be  no  doubt ; 
for  fpeaking  of  Madame  le  Brun,  among  fun- 
dry  other  particulars  which  he  tells  of  her, 
I  believe,   fays  he,  flie  was  one  of  my  bro- 
ther's fcholars  for  Midwifery. 

But  further,  if  Menager  has  told  this  falfe 
ftoryi  fo  wonderfully  adapted  in  all  its  cir- 
cumftances  to  the  ftory  of  Lady  Jane,  it  is 
dear,  that  he  muft  not  only  be  perjured  but 
corrupted.  For,  it  is  impoffible  to  fuppofe, 
^bat  for  nothbg,  he  lyould  have  contrived 

fo 
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fo  circufnftantial  a  tale.  Now^  I  deiire  to 
know,  who  if  was  that  corrupted  him,  and 
t^ugjit  him  J(o.arti£iCial|  a  ftory  ?  The  anfwer 
ipuft  be,  that  at  was  the  Britifh  agents  who 
Gonduded  Mr  Douglas'^  affairs  at  that  time 
in  France.  Fpr  it  is  a  h&.  well  known,  that, 
whttn.  this  a^^  «i|ie:  tQ  pifoof,  it  was  whole- 
ly.  in  the  hands  of  Britjih  co\in&l  and  agents; 
apd  there  was  not  on  jthat  fide  any  French 
parocureur,  i^ch  as  Moniie^  Danjou,  who  is 
prov^  to  have  given  money  to  the  fon  of  one 
of  the  moft  i^^terial  witneffes.  Now,  what 
grounds  haye  your  Lordfluj^s  to  lay  fuch  an 
imputation  upon  gentlemen  from  this  coun- 
try, whom  your  Lordfliips  know,  and  who 
hav^  hitherto  behaved  in  fuch  a  way,  as  not 
to  merit  fuch  an  imputation  } 

But,  iay  the  purfuers,  (for  I  think  none  of 
your  Lordihips  £iid  fo),  the  Dutchefs  of  Dou- 
glas was  at  a  great  deal  of  pains  with  this  wit- 
nefs,  and  had  him  feveral  times  dining  with 
her.  But,  if  your  Lordihips  knew  what  tea- 
sing, or  rather  torturing  examinations  thofe 
witneffes  underwent  out  of  mere  good  will, 
witliout  being  obliged  by  kny  legal  authority, 
you  wopldnot  be  furprifed  that  the  Duchefs 
iho^ed  great  civilities  to  them,  efpecially  to 
fo  creditable  a  i»an  as  Mcnager  j  for  this  ve- 
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ry  witnefs  at  firft  ^mderwent  aaieximmatton, 
ivhich  lafied  a  "^liole  night ;  and  ^  iecond 
exaramation  could  not  be  ^niflied  in  one  ckiy» 
but  was  carried  on  for  tbr^edSftyB  fucceffive-- 
ly.  How  difagreeable  this  mt|ft  ha^e  been, 
as  well  as  a  great  lofs  of  tinie,  and  inteixi]^ 
tion  of  bufinefs  to  a  man  &  much  employed 
as  Menager,  is  eafy  tofoe. 

The  only  objedion,  therefore,  that  remains 
to  Menager's  evidence  is,  that  he  is  iingle.  If 
It  were  fo,  it  were  hard  from  thence  to  infer» 
that  lie  is  perjured,  or  that  a  fingle  witn^  in 
a  circumftantial  proof  is  not  to  be  believed. 
But  the  fad  is  not  fo ;  and^  oh  the  contrary, 
he  has  a  wonderful  concurrence  to  fupport 
his  evidence.  And,  in  the  frjl  place^  I  fat 
down  Gilles,  in  whofeprefence  Menager  fays 
that  La  Marre  talked  of  the  delivery  of  this 
foreign  lady.  It  is  true.  Grilles  has  depofed 
the  contAry ;  but  he  is  manifeftly  peijurad, 
in  fo  far  as  he  has  fworn,  that  he  gave  the 
fame  account  of  the  matter  to  Monfieur  Mo- 
rand  that  he  did  upon  oath..  For  it  is  pro- 
ved, by  written  evidence,  viz.  his  anfwers  ta- 
ken down  from  his  own  mouth  to  :  writtcfi 
interrogatories,  that  he  gavf^  an  account  quite 
different,  agreeing  almoft-ili  every  particular 
with  Menager's  ftory ;  Aay>  as  Menager  h^s 

faid 


doo         THESPEECHOP 

faid,  he  remembered  more  than  he  did;  for 
he  remembered  that  La  Marre  had  told  him 
that  the  delivery  was  in  the  houfe  of  Ma- 
dame le  Bnm ;  and,  when  this  written  evi- 
dence is  fupported  by  the  tefiimony  of  fuch 
men  as  Morand  and  Moreau,  the  two  mod: 
creditable  witnefles  that  have  been  examined 
in  France,  there  can  remain  no  doubt  with 
your  Lordlhips»  that  this  witnefi  has  been  ta- 
ken off,  probably  by  the  means  of  Monfieur 
^Buhot,  in  whofe  family  he  was  employed, 
as  well  as  other  witnefles  in  this  caufe;  fo 
that,  when  he  came  upon  oath,  he  wilfully 
fuppreffed^nd  concealed  the  truth. 

But,  neither  is  Menager  fupported  by 
Gilles  alone ;  for  there  is  ftill  a  more  wonder- 
ful concurrence  with  him  of  the  nurfe  Gar- 
nier,  who  has  depofed,  that,  in  fummer  1748, 
while  ihe  was  living  in  Menilmontant,  ihe  got 
from  this  very  La  Marre,  the  frientt  of  Me- 
nager, a  weak  delicate  child,  who  wa^  a  male, 
a  twin,  and  his  brother  alfo  a  male,  who  was  a 
foreign  child,  and  was  vifited  by  foreign  gentle- 
men, one  of  whom  expreffed  fuch  a  concern  a- 
bout  him,  that  fliefuppofed  he  was  the  father; 
and  at  laft,  at  the  end  of  about  eighteen 
months,  this  child  was  taken  from  her^not  to  be 
given  t6  anc^ther  nurfe  at  Paris,  but  to  be  car- 
ried 
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ried  further  off.    In  fliort,  the   child  agrees 
fo  exaftly  to  the  defcription  of  Sholto,  that 
it  is  impoffiblc  to  fuppofe  it  could  be  any 
other ;   infomuch,  that  the  purftters  are  ob- 
liged agai%  to  have  recourfc  to  their  ordi- 
nary fliift,  and  to  fay,  that  this  poor  woman, 
whom  the  drfender  likeways  difcovered  by 
mere  accident,  has  adapted  her  ftory  to  Sir 
John's ;  which  is,  in  other  words,  fafying,  that 
Ihe  likeways  is  perjured,  and,  I  think,  of  ne- 
ccflary  confequence,  alfo  corrupted.     But  *I 
have  heard  fronl  none  of  your  Lordfhips  a- 
ny  reafon  to  believe  fo,  or  to  doubt,  that  this 
child  ihe  got  from  La  Marre  wasr  not  Sholto, 
except  that  the  time  when  flie  fays  flie  got 
this  child  iroiil  La  Marre,  does  not  exadly  a- 
gree  with  the  time  when  Shblto  was  given 
out  to  uurfe ;  for,  as  to  the  year  when  it  hap- 
pened, it  is  fixed  by  this  child  being  nurfed 
upon  the  milk  of  her  fon  Jerome^  who  is  pro- 
ved by  the  parifh-regifter  to  have  been  born 
in  the  month  of  March  1748;  and  the  feafon 
of  the  year  is  alfo  fixed,  viz.  the  fummer;  on- 
ly Garnier  fays,  that  ihe  had  nurfed  her  Ion 
Jerome  fix  months  before  ihe  got  this  foreign 
child,  which  brings  the  time  of  getting  this 
child  to  the  end  of  Augufi:,  or  beginning  of  ^ 
September,  inilead  of  the  month  oi  July. 
4  G  But 
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But  this  is  but  a  fmall  inaccuracy  at  this  di^ 
ftaace  of  time ;  and,  if  it  were  grescter,  it  is 
impoffibk  to  fuppofe,  that,  in  the  fame  year 
1748,  this  woman  Gamier  fhould  have  got 
from  this  very  La  Marrei  a  child  other  than 
SholtOi  but  anfwering,  in  every  the  leacft  par- 
ticular, to  the  defcription  of  Sk6lto. 

But  it  will  not  ferve  the  purfuers  purpofe 
to  fay,  that  this  poor  troman  is  perjured. 
They  muft  further  add  to  that  lift  her  huf* 
band  and  her  fifter-in-law;  nay,  tlrey  muft 
further  iet  down  as  perjured,  her  neighbour 
Madame.  Boucault,  who  concurs  with  her 
in  every  particular,  and  has  remembered 
fome  things  ihore  accurately  th<ln  Gamier; 
ibr  ihe  has  faid,  that  the  child  was  kept  only 
.  fixtcen  months,  which  is  the  truth;  and 
ihe  has  defcribed  one  of  the  ftranger-gentld- 
men  that  came  to  fee  the  child,  in  fuch  a  way, 
that  there  is  little*  reafon  to  doubt,  but  th:it 
it  muft  have  beeii  Sir  Johti.  And  to  this  wo- 
man's credibility  I  have  not  yet  heard  the 
leaft  objcftion. 

Now,  the  fea  being  thus  eftablifhed  be- 
yond, I  think,  all  poffibility  of  doubt,  that 
there  was  a  weak  twin  foreign  child  given 
out  to  nurfe  at  Menilmontant  by  La  Martc 
in  this  year  1748,  your  Lordlhips  are  next  to 

confidcr 
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confider  how  this  tallies  with  the  evidence  of 
Menager,  andtheftory  told  by  Sir  Johh  and 
Lady  Jane^    Menagcr  knows  no  more  of  the 
^Iatte|-,  than  that  La  Marre  informed  him, 
that  h^  had  brought  to  bed  a  foreign  lady» 
anfwering  in  every  particular  to  the  defcrip- 
tion  of  Lady  Jane,  fome  time  betwixt  the 
years  1747  and  1750,  of  twins,  one  of  whom 
being  a  puny  delicate  child,  was  therefore  left . 
to  the  care  of  La  Marre,  and  by  him  fent  to 
nurfe  in  the  country,  either  at  Belleville  or 
Menilmontant :  And  there  he  leaves  the  fto- 
Tj.    But  where  he  }eaye3  it,  Garnier  and  her 
whole  fan^ily,  and  her  neighbour   Bocault, 
perfoQs  all  utterly  unknown    to   Menagcr, 
take  it  up,  and  tell  your  Lordlhips,  that  in 
fummer.1748,  this  very  man  La  Marre,  of 
whom  Mepager  fpeaks,  living  at  the  But  St 
Rocbf  brought  to  Garnier,  then  living  at  Me- 
nilmontant,  a  ureak  twin-child,  correfpond- 
ing  in  ev^ry  particular  to  Sholto,  and  to  the 
child  defcribed   by  Menager;   and,  when  to 
this  evidence  is  joined  th!S   account  which 
Sir  John  and  Lady  Jane  have  uniformly  from 
the  beginning  give^  of   fhe  matter,  viz.  that 
La  Marre  was  employed  to  deliver  Lady  Jane: 
That  the  yqungeft  child  was  left  under  his 
care,  being  a  weak  delicate  child,  and  was  by 

him 
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him  given  out  to  nurfe  at  Meailiiioiita&t» 
and  there  kept  for  about  fixtcen  months* 
Vhen  he  was  taken  away,  and  brought  to 
Kheims;  it  is  fubmitted  to  your  LordihipSi 
whether  this  be  not  fuch  a  chain  of  evidence, 
as  neither  chance  nor  defign  could  have  form- 
ed in  fupport  of  a  falfehood. 

And  this,  if  I  am  not  miftaken,  is  prccife- 
ly  what  is  called  circumftantial  evidence,  in 
oppoiition  to  direct  evidence.  For,  in  circum- 
ftantial evidence,  the  witneffcs  do  not  depofe 
to  the  h&.  in  iflue ;  for  that  would  be  direft 
evidence  ;  nor  do  two  or  vttore  of  them  com- 
monly depofe  to  the  fame  fact  or  circum- 
ftance ;  but  different  witncffes  depofe  to  dif- 
ferent fa6ls  and  circumfta/ices,  which  link  and 
tally  together,  and  thereby  form  what  we  call 
*a  chain  of  evidence,  fuch  as,  I  think,  is  form- 
ed in  this  cafe,  fo  ftrong,  that  it  appears  to  me 
impoffible  by  any  art  or  force  of  argument 
to  break  it.  And  in  this  refpeft,  your  Lord- 
fliips  will  confider  the  diflference  betwixt  the 
circumftantial  evidence  on  the  part  of  the  de* 
fender,  and  the  pretended  evidence  of  the 
fame  kind  on  the  part  of  the  purfuers ;  for 
this  laft  appears  to  me  to  form  no  chain  com- 
pofed  of  links  hanging  upon  one  another, 
but  to  be  made  up  of  a  parcel  of  detached 

circumfianccs 
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circuinfianceb  of  fufpician^  having  no  con* 
neSion  or  dependence.  Thus,  the  circum** 
ftance  of  their  fetting  cot  for  Hheimfi  fo  foon 
before  the  lying  in^  and  the  leaving  the  inadds 
at  kheims,  have  no  comiedion  with  one  ano- 
ther,  that  I  can  perceive,  nor  with  the  vw- 
cumdance  of  dating  letters  at  Kheims  vrhUt 
they  were  at  Paris,  or  of  dating  letters  upom 
the  10  th,  wherein  they  faid  nothing  of  the 
delivery.  Tbeie  are  circumftances  which  dp 
not  form  any  chain  that  can  bind  my  afient : 
And  they  are  fuch,  as  h  think,  can  be  eafli^ 
accounted  for,  upon  the  fuppofition  of  a  real 
birth. 

It  was  obfcrved  by  ot\t  of  your  Lordfliips, 
that  Garnier's  evidence  depends  intirely  up- 
on Menager's  j  and  that,  if  Menager,  being 
corrupted  and  perjured,  cannot  be  believed, 
fo  neither  can  Madame  Gamier.  But  this  is 
a  miftake ;  for,  though  Menager  had  never 
been  examined,  Garnier's  evidence  would 
have  flood  good  by  itfelf,  and  would  have 
formed,  independent  of  Menager,  a  wonder- 
ful chain  of  evidence.  For,  without  Mena- 
ger, it  would  ftill  have  been  proved,  that  Gar- 
nier  received  from  La  Marre,  the  furgeon 
named  by  Sir  John  as  the  perfoQ  who 
l>rought  Lady  Jane  to  bed,  and  to  whofe  care 

Sholto 


^6        THESPEECHOF 

Sholto  was  left,  a  child  in  the  1748,  anfwe^ 
ing  in  every  particular  to  the  defcription  of 
Sholto,  to  be  nurfed  at  Menilmontant,  the 
very  place  where  Lady  Jane  faid  at  Aheims 
her  youngeft  child  was  jf^urfing.  So  that 
there  are  two  chains  of  evidence,  which  taken 
cither  feparatcly  or  together^  »ffoird  to  me  iii. 
rciiftible  convi&ion. 

A^D  indeed,  thefe  circumftances  put  to- 
gether, not  only  perfuade  me,  that  the  ac- 
count given  by  Sir  John  and  Lady  Jane  is 
true;  but  that  the  tale  told  by  the  pprfuers 
is  impoffible  to  be  true.  And  here  I  muft 
beg  your  Lordfliips  particular  attention,  and 
corredion,  if  I  am  wrong.  For,  as  this  is 
not  ilated  in  the  papers,  nor  by  any  of  your 
Lordfliips,  it  is  pof&ble,  that  I  may  lay  more 
weight  upon  it  than  it  deferve?. 

The  tale  told  by  the  purfuers  is,  that  there 
was  no  delivery  in  July  1748  ;  no  Pierre  la 
Marre  employed  j  ^nd  no  child  belonging  to 
Sir  John  and  Lady  Jane  given  out  by  him  to 
nurfe  at  Menilmontant  Now,  your  Lord* 
ihips  will  compare  with  this  ftory  of  the 
purfuers,  what  I  apprehend  is  proved  beyond 
all  doubt  on  the  other  fide  :  In  the  /r/?  place, 
That  Sir  John  and  Lady  Jane  mentioned  a 
La  Marre  from  the  beginning  as   the  roan- 

midwife 
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tnidwife  who  brought  Lady  Jane  to  bed^ 
atid  this,  without  any  the  leaft  variation^ 
The  weight  of  this  circumfiance  the  pu^^ 
fuers  fccm  to  feel,  and  want  to  evade,  l^y  al-^ 
ledgingj  without  any  probability  or  proof; 
that  La  Marine  is  a  common  liame  in  France  ^ 
and  therefore,  it  was  no  wonder  that  Sit 
John  ftumbled  upon  his  name;  2do,  It  is 
a  fad  that  cannot  be  denied,  that  a  La  Marrd, 
though  not  licenfcld,  nor  in  any  rcgi- 
fter,  from  which  Sir  John  could  take  his 
name,  was  practifing  furgcry  and  midwife^ 
ry  in  Paris  in  the  year  1748 ;  and  the  oH-^ 
ly  man>  fo  far  as  has  been  hitherto  difco- 
vercd,  of  that  name  pracllfing  then  iii  Paris. 
2tio,  It  is  proved  beyond  all  difpute,  that  Sir 
Johb  and  Lady  Jane,  while  they  were  at 
Rheims,  laid,  that  their  youngeft  child  was 
under  th^  care  of  this  man-niidwife,  this  La 
Marte  who  had  brought  Lady  Jane  to  bed, 
and  was  by  him  given  'out  to  nurfe  in  fome 
place  in  the  neighbourhood  of  Paris.  4/0,  It 
is  proved,  both  by  parole-evidence  and  Wri- 
ting, that  Sir  John  did  correfpond  with  this 
JLa  Marfe,  upon  no  other  fubjeft  that  can  be 
fuppofed,  e:5:cept  this  child  that  was  under 
his  care.  And,  iajlfy,  It  is  proved,  that  Lady 
Jane,  while  fhe  was  at  Rheims,  did  name 

Menil- 
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Menilmontant  a$  the  place  where  her  fon  was 
nurfiog  under  the   care  of   this  La  Mant. 
This  is  proved  firft  by  Mifs  Primrofe,  who  re- 
colleded*  upon  hearing  MenUmontajat  named, 
that  this  was   the  place;   which  Lady  Jane 
named  at  Kheims  a^  the  place  where  her  foo 
was  nurfing.    Madame  Kutlidge  alfo  remem* 
bers,  that  fhe  n^med  the  plaCe  to  her;  and 
though  (he  has  forgot  the  whole  name,  re- 
members that  it  began  .  with  an  M,     And 
further,  Mrs  Greig  depofes,  ths^t  Lady  Jane 
defired  eameftly  of  Lady  Wigton^  when  flic 
went  to  Paris  in  the  year   1748,   that  flie 
would  fend  her  accounts  of  her  Ibn  Sfaolto ; 
from  which  the  witnefs  very  jufily  infers, 
that    Lady  Jane    muft  have    given    Lady 
Wigton   a    direction   where  he  was   to  be 
found :    And  it  is  one  lofs,   among  many 
others,  which  the  defender  has  fuflained  by 
the  delay  of  the  aftion,  that  when  this  dif- 
covery  was  made  of  the  nurfe  at  Menilmon- 
tant, Lady  Wigton  was  by  that  time  dead  ; 
fo  that  he  could  afk  her  no  queftions  about 
this  addrefs,  which  fhe  muft  needs  have  go: 
for  Lady  Jane's  youngeft  child :  And  even 
when  flie  was  examined  in  the  fervicc,  fhc 
was  fo  ill  as  to  be  confined  to  her  houfe; 
and  was  therefore  examined,  not  in  prefcncc 
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of  the,  jury,  but  by  a  macer ;  fo  that  her  evi- 
dence is  not  fo  full  in  many  things  as  that 
of  other  witneffes.  • 

This  is  the  account:  given  by  Sir  John  and 
Lady  Jane  of  La  Marre  and   the  youngeft 
child.     Now,  your  Lordfhips  will  be  pleafed 
tx>  compare  this  account  with  what  is  proved 
to  have  happened  to  the  only  pradifing  fur- 
geon   of  the  name  of  La  Marre  in  Paris  in 
the  year  1 748.    It  is  proved,  that  in  that  year, 
or  in  the  year  1749,  he  brought-  to  bed  a  fo-' 
reign  Lady  who  had  come  from  Rheims,  cor- 
refpohding  in   every  particular  with  Lady 
Jane  DoUglas,  of  twins,  one  of  which,  being  / 
very  delicate,  Was  given  out  to  nurfe  by  La 
Marre  at  <B6lleville  or  Menilmontlnt,  in  the 
neighbourhood  of  Paris :  And  it  is  further 
proved,  that  the  fame  La  Marre,  who  brought 
to  bed  this  foreign  lady,  did  give  out  a  child 
to  nurfe,  anfwering  in  every  particular  to  the 
defcription  of  Sholto,  in  the  very  year  1748, 
to  a  woman  living  in  Menilmontant.    Now, 
let  any  impartial  man  combine  thofe  circum-. 
fiances  together,  and  fay,  whether  it  be  pof- 
fible,  upon  the  fuppofition  of  the  purfucrs, 
That  there  was  no  delivery,  no  La  Marre  em- 
ployed^  nq  child  belonging  to  Sir  John  gi- 
ven out  by  him  to  nurfa  in  the  ngighbour- 
4  H  hood 
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hood  of  P^riflf,  in  the  ywr  1 748 :  Whether, 
I  fay,  it  be  poifible,  that  Sir  John  or  Lady 
Jane  could  have  naoied,  as  the  man-nudwife, 
4  La  MaiTc  to  whom  all  the  things  above 
mentioned  happened  in  the  year  1 748,  adding 
too  his  Chril^an  name  of  Pierre ;  fo  that 
there  cpyld  be  no  miftake  as  to  the  pcrfon : 
That  they  could  have  faid,  that  he  had  the 
care  of  their  youngeft  child;  and  further, 
have.  aAually  named  Menilmontant  as  the 
pUce  where  he  was  given  out  to  nurfe,  to 
which  very  place  it  is  proved  that,  in  the 
1748,  La  Marre  gave  a  child  to  nurfe,  an- 
fwcring  in  every  the  leaft  particular  to  the 
defcription  of  Sir  John's  youngeft  child,  As 
the  purfuers  deal  fo  much  in  calculation,  and 
h^ve  given  yotur  Lordihips  a  very  long  one, 
the  longeft  that,  it  is  believed,  ever  was  in  a 
Uw-paper,  but  founded  upon  a  faft  which  is 
certainly  not  prpved ;  namely,  that  the  two 
childicn,  in  the  1748  and  1749,  were  carried 
away  by  a-Britiih  man ;  I  wiih  they  had  cal- 
culated what  chance  it  was,  that  Sir  John 
Ihould  ftumble  upon  the  name  of  tiiis  man 
La  Marre,  to  whom  all  th6fe  things  happen- 
ed in  the  year  1748 ;  and  ihould  further,  by 
a  moft  extraordinary  kind  of  diviilation,  tell 
a  ftory  concerning  a  La  Mirfe  and  a  child, 

which 
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which  ist  in  every  article,  the  ^me  "^ith  what 
happened  to  La  Marre,  even  to  the  very 
name  of  the  place  where  he  gave  the  child 
out  to  be  nurfed^  This  double  chance  of 
their  naming  inch  a  man,  a;nd  telling  fudi  a 
ftory  concerning  him,  being  conipounded 
and  combined,  accprcJing  to  the  rules  of  cal- 
dilation,  would,  I  am  perfuskied,  produce 
the  odds  of  at  leaft  1,000,000  to  i  againft 
Sir  John  being  fo  fortunate ;  which  is  faying, 
in  other  words,  that  th^  thing  is  morally  im- 
potable. 

And  thus  I  think  1  have  proTed,  that  the 
purfuers  ftory  is  not  only  not  ptbbaAAt^  not 
only  is  not  proved,  but  is  really  impoffible 
to  be  true:  And  as  I  obferved  before,  that 
the  pnf fuers  have  not  chofen  the  beft  ground, 
vi'^hen  they  preferred  the  evidence  of  Gode- 
froy  and  his  book  to  Michell  and  hfs  book ; 
fo  I  cannot  help  obferving  here,  that  they 
have  ftill  judged  it  worfe,  when  they  adopted 
the  ftory  of  the  fucceffive  fuppofition,  and 
did  not  rather  allow  that  Sir  John  had  really 
got  two  children  in  1748,  when  he  wrote  to 
all  his  friends,  that  Lady  Jane  was  delivered 
of  twins.  Upon  this  fuppofition,  they  might 
have  (aid,  as  they  dealfo  much  in  making  ac- 
^omplice^y  that  this  La  Marre,  whom  they  re- 

prefented 
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prcfented  as  a  mean  low  maQ»  was  an  ac^ 
complice^  and  affifted  Sir  John  in  ftealing 
two  children.      And   furely»   Sir  John  and 
X^dy  Jane»  Grangers  in  Paris,  and  fpeaking 
the  language  but   imperfcdly,     had    much 
need  of  the  af&ftance  of  a  native  in  commitf 
ting  fo  difficult  a  crime.    And  they  might 
have  further  allowed,  that  this  La  Marre  did 
truly  giye  out  to  nurfe  at  J^enilmontant  the 
weakeft  of   the  two  children.    By  fradiing 
their  tale  in  this  way,  they  would  have  got 
free  of  the  moft  incredible  hypothefi*  of  the 
iuccefiive  fupppfition,  the  one  at  the  diftance 
pf  fifteen  months  fron^  the  other.    And  they 
plight  have  accounted  for  Sir  John's  namiog 
La  Marre  as  the  man-piidwife^  and  correfpon- 
ding  with  him  by  letters ;  and  for  this  La 
Marre  giving  put  a  child  to  nurfe  in  the  year 
1748,  apfwering  exadly    to  th^  defcription 
which  Sir  John  and  L^dy  Jane  gav^  of  their 
youngeft  child ;  and  alfo  for  Lady  Jane  na- 
ming the  very  place  to  which  La  Marre  gave 
out  this  child.    In  fcoj:t,  they  would  Ijiavc  c- 
yaded  the  whol^  weight  of  the  eyidcnce  ari- 
fiiig  from  Gi^rnier's  depofition,  and  from  Sir 
John's  napiing  and  cprrefpopding  ynth  Li 
Marre.    Whei:eas,  upon  the  hypothefis  they 
have  adopted,  they  have  told  a  tale  fo  imprc- 

babk 
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bable  in  itfelf,  and  in  fuch  dired  contradi^iom 
.to  the  evidencei  tl^at  it  is  impoflible  to  be  bb 
Sieved. 

Thus  I  have  gone  through  the  defendei^s 
.proof  likeways,  in  many  more  words  than  I 
propofed;  but  I, could  not  briag  what  I  had 
to   fay    into    lefs  coinp^fs^    without    omitr 
ting   fom^    things  that  I  thought  paateriai^ 
^nd  to  ^m  it  up^  It  does  not  appear  to  n>^ 
that  the  defendex'^  caufe  refts  upon^one  or 
two  things^  but  vpon  fcveral  points,  any  on* 
of  which,  if  you  find  proved,  you  muft  give 
the  caufe  for  hin^    For,  not  tp  ipcjition  the 
^quefUojis  of  Jaw  which  I  ftated.  in  the  b^gija- 
jiing,  and  which  I  think  are  decifive  of  the 
^caufe  in  his  favour;  and  fuppoiing  you  Ihould 
fee  caufe  to  rejeft  the  evidence  ©f  the  birth 
itlelf  by  Sir  John  and  Mfs  Hewit  j  yet,  if  you 
believe  that  Lady  Jane  wa^  pregnant^  or  had 
the  natural  appearance^  of  it;  or,  if  you  be* 
lieve  that  flxe  had  an  aftual  mifcarriage  at 
Kheims^  or,  if  you  are  convinced  that  I^er  ap- 
pearance in  Mif hell's  was  fo  different  from 
her  appearance  at  Aix-la-ChappcUe,  Liege,  or 
Kheims,    or   even   in  the  ftage-coach   froi^ 
Rheims  to  Paris;  if  you  believe  that  Mena- 
ger's  ftory  is  true;  if  you  believe  that  the  fto^ 
jT  of  Garnier  and  her  whole  fjijniljr,  and  her 

neighbour 
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neighbour  Boucault  is  not  a  lie ;  if  it  be  true 
that  Sir  John  and  Lady  Jane  named  La 
Marre  from  the  beginning  as  the  perfon  who 
dteilivered  Lady  Jane ;  or»  if  it  be  true,  that 
they  correfponded  with  him»  that  they  had 
their  youngeft  child  under  his  charge  at  fome 
place  in  the  neighbourhood  of  Paris,  and  that 
they  a&ually.  named  the  place  where  it  is 
proved  La  Marre  did  put  a  weak  twin  child 
in  the  yfear  1748,  correfponding  in  every  par- 
ticular to  Sholto :  If,  I  fay,  any  one  of  aU  thefe 
particulars  ti  true,  then  muft  the  defender 
win  his  caufe.  !Now>  in  order  to  diibelieve 
all  thisi  confider  how  many  witneffes  your 
Lordihips  muft  hold  to  be  perjured.  I  can- 
not repeat  their  names  from  memory ;  but  I 
will  read  them  to  your  Lordihips.  There  is 
firft  Sir  John,  Mrs  Hewit,  Tibby  Walker,  Mrs 
Hepburn,  Mift  Primrofe,  Mrs  Greig,  Nurfe 
Mangin,  and  others,  who  l^avc  fwore  to  the 
mifcarriage  at  Rheims;  Monfieur  Menager, 
Madame  Gamier  and  her  familyi  Madame 
•Boucault,  Madame  Maillefer,  Madame  Rut- 
Udge,  and  all  thofe  who  have  depofcd  to  the 
Correfpondencc  with  La  Marre ;  Of  thefc  a 
mufter-roU  might  be  made  of  above  twenty, 
whom  your  Lordihips  muft  find  all  perjured 
by  the  decree  vou  are  to  prpnouncc  in  fa-* 

YOIW 
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vour  of  the  purfuers.    If,  indeed,  there  was 
dired    and     pofitive    proof    upon    the    a- 
ther  fide,  by  a   greater    number    of  more 
credible  witneff^,  That  Lady  Jane,  for  ex* 
ample,  had  afTumed  the  appearances  of  preg- 
nancy, and  wore  pillows  upon  her    belly, 
as  Lady  Kinnaird  did;  or  that,  on  the  day 
when  Ibe  pretended  to   be  delivered,   two~ 
new-born  children  were  brought  in  to  her } ' 
or,  if  failing  of  fuch  diteft  proof,  there  were 
a  chain  of  circumftances  fuqh  aa  made  it  im^ 
poOible  that  the,  delivery  Ihould  have  happen- 
ed, which  I  have  not  heard  any  of  your  Lord* 
(hips  fay  ia  the  caie,  I  could  very  well  under^*^ 
iland  how  the  witneffeia  who  have  fwore  to 
the  particulars  above  menitioned  ihould  be 
accounted  perjured,    or  accomplices  in  the 
fraud.    But,  without  fuch  evidence  on  the  o^ 
ther  fide,  I  muf);  coofeis  that  I  think  it  of 
mod  dangerous  confequence  to  rgedt  inch  e^ 
vidence,  both  direftand  circumftantial,  on  the 
one  fide,  and  topronounce  &>:  many  witnef- 
fes  perjured.    And  I  wifii,  with  all  my  heart, 
that  in  drawing^upthe  decree  in  favour  of 
the  purfuers,  ibmc  reafons  might  be  expref-  ^ 
fe  i  for  doing  fqin  thifi  particular  cafe,  in  or-* 
cier  to  prei/erifc  the  confequeiices  of  the  pre- 
cedent^ which  I  vthink  ij  moft  dangerous  tcr 
0Ur  lives  as  well  as  our  properties, 

I 
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I  am  now  come  to  aconclufion;*  and  I  have 
fatigued  myfclf  I  believe  very  near  as  much 
as  I  have  wearied  your  Lordfliips.  If  I  have 
delivered  my  opinion  with  more  warmth  tban 
ufual,  and  more  periiaps  than  becomes  a 
judge,  I  hope  your  Lordfliips  will  forgive 
me,  as  I  do  feel  very  deeply  for  this  young 
man  the  defender ;  and  indeed  it  is*  a  caufe 
which  excites  the  feelings  of  humanity  more 
than  any  I  have  ever  known.  I  hope,  how- 
ever, I  have  not  miftated  any  part  of  the  c- 
vidence,  or  laid  more  weight  upon  any  thing 
than  it  would  bear.  If  I  have,  I  am  fure  it 
is  undeiignedly,  and  I  hope  to  be  corrected 
by  your  Lordfliip  who  have  faid  you  are  to 
fpeak  again,  or  by  any  other  of  my  brethren. 
What  I  lay  the  caufe  upon  chiefly,  is  the 
ftrange  improbability  of  the  purfuers  ftorj' ; 
the  proof  of  fhc  pregnancy;  the  appearance 
in  Michcll's;  and  the  wonderful  circumftan- 
tial  evidence  arifing  from  the  depofitions  of 
Menager,  Gamier,  and  her  family  and  neigh- 
bjOttr  Boucault;.and  from  Sir  John's  naming 
La.  Marrefrom  the  beginning  as  the  accou- 
cheur, correfponding  with  him  by  letters, 
and  naming  the  very  place  where  he  had  put 
the  youngeft  child  to  nurfe.  If  your  Lord- 
Jhips  can  fliow  that  I  am  wrong  in  thofe  par- 
.     .  ticubrs, 
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ticulars,  I  fliall  very  readily  give  up  my  opinion: 
But  till  that  is  done,  I  muft  continue  to  be- 
lieve, that  the  tale  told  by  the  purfurs,  is  the 
moft  improbable  that  ever  was  told  in  any 
court  of  juftice,  fupported  by  the  flighted, 
and  contradifted  by  the  ftrongeft  evidence, 
both  dired  ^nd  circumflantis^. 
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Lord  President, 
The  qiieftiont  put  to  your  Lbf  dlhips  is,  Su- 
STAIN  or  Repel  the  Reafons  of  Reduaion  ?  * 


Lord  Juftice-Clerk. 
Lord  Strichen, 
Lord  Kaim5, 
Lord  Alemoore, 
Lord  Pitfour, 
Lord  Garderilloun, 
Lord  Kciinet, 
Lord  Auchinleck, 
Lord  Barjarg, 
Lord  Coalfton, 
Lord  Elliock, 
Lord  Stonefield, 
Lord  Hailes, 
Lord  Monboddo, 


Suftain. 
Suftain 

m  m 

Suftain 

Suftain. 

Suftain. 
Suftain. 
Suftain. 


RcpcL 
Hcpel. 

RepcL 
Repel. 

RepcL 

RepeL 


RepcL 


L01CD' Preside  NT, 

As  this  is  a  caufe  of  civil  property,  I  think 
myfelf  bound  to  give  judgment  according  to 
my  own  opinion;  and  therefore  I  am  for 
Sustaining  the  Reafons  of  Redudion. 

^  The  Votes  were  colleded  according  to  the  order  in 
which  the  Jodges  fat  upon  the  Bench,  begtoDing  at  the 
Lord  Prefident's  right-hand. 


JUDGMENT 


E      ^20      ] 

JUDGMENT  OF  THE  COURT. 

*'  The^  Lords  haviag  confidered  the  ftatse  of 
**  the  procefi,  the  vrits  produced^  and  tcfti- 
'^  mpQies  of  the  witneflips  adduced,  and  heard 
"  parties  procurators  thereon,  and  having  ad- 
•*  vifed  the  fame,  with  the  uiemorials,  obfer- 
^*  vations,  and  other  papers  given  in  by  each 
"  party.  They  Sustain  the  Reafons  of  Re- 
^*  du^on,  and  reduce,  decern,  and  declare 
*'  accoixiingljr,'* 


THE    END, 


THE 

CASES 

GIVEN     IN   TO    THE 

COURT    of    SESSION, 


Previous  to  the  Pleadings  in  the  important 
Caufe  of  SuRPosiTio  Paktus, 


JEORGE -J  AMESDuke  of  Hamilton, 
and  others,  Purfuers; 


AGAINST 


RCHIBALD  DOUGLAS,  Efq;  Defender, 


EDINBURGH: 

rinlcdbj  BALFOUR,  AULD,  andSMELLlE, 
For    JOHN    BALFOUR. 


M,D,CC,LXV1IK 


June  27.  176^^ 


THE 
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LADY  Jane  Bouglas,  fitter  to  Archibald 
Duke  of  Douglas,  lately  deceafed,  was 
i>om  the  17th  March  1698 ;  and  appears  to 
have  been  poflefled  of  many  fingular  and  ex^ 
traordinary  qualities;  her  figure  and  deport- 
ment noble,  worthy  of  that  race  from  which 
flie  was  iprung  ;  of  ftrong  natural  parts  im- 
proved by  education ;  of  an  infinuating  ad- 
drefs,  and  engaging  manners ;  profiife  in  her 
flattery  to  a  degree  of  meannefs;  artful  and 
expert  in  diffimulation ;  a  woman  of  fpiritt 
enterprife,  and  determined  refolution. 

Of  the  laft  flie  gave  a  fignal  proof,  early  in 
life,  when,  being  ftrongly  folicited  to  accept 
of  a  marriage  highly  advantageous,  and  fuit- 
able  to  her  ranl^,  both  in  point  of  quality  and 

fortune 
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fortune,  Ihe  made  an  elopement  to  France, 
difguifed  in  mens  cilo^ths. 

Helen  Hewit  had  been  for  many  years 
an  attendant  upon  Lady  Jane ;  and  as  fhe  had 
thereby  gained  over  her  a  rery  great  afcend- 
ant  and  confidence,  the  friends  of  that  Noble 
family  did,  with  reafon,  confider  her  as  main- 
ly inftnimental  in  many  of  thofc  impruden- 
cies  which  Lady. Jane  fell  into:  In  quarrel- 
ling with  the  Duke  her  brother,  upon  whom 
flie  had  her  whole  dependence  for  an  annui- 
ty of  L.  ^Qo  Sterlings  which  be  h^d  lettkd 
upon  Ijner  after  ihe  had  fpeat  her  original  pro- 
vifion :  In  beftoA^ii^  her£blf  in  a  very  unfiiit- 
able  maniage,  in  the  lattier  fiag€  of  life, 
wheo,  in  the  nature  of  things,  ihe  could 
have  no  reaibnable  propped:  of  iflue. 

Upon  the  4th  of  Aii^fjt  1746,  I^dy  Jane, 
then  far  advanced  in  thp  49th  year  of  her 
age,  without  th^  k^wwledgc;,  privity,  or  con- 
fent  of  any  of  ^er  friends  and  relations,  was, 
it  feems,  privatdy  married  tQ  Jofen  Stewart, 
commonly  called  Colonel  John  Stewart,  after- 
wards Sir  John  Stewart  of  Grandtully,  aged 
fifty-feven  and  upwards ;  the  aforciaid  Helen 
Kcwit  being,  as  (he  fays,  the  only  perfon  pre- 
fent  at  or  privy  to  the  marriage, 

L^DY 
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L«^0¥  }ak£  ioottldaot  be  mfcnfible  how  utip 
fiiitiibk  at  marriage  thifi  wv  ia  every  refpea:, 
and  confcquefidiy  how  offonfivc  to  all  her  re- 
lations,  partkulariy  to  the  Duke  her  bro- 
ther, whom  fee  had  already  highly  offended 
hy  fome  other  imprudenctcs  niineoeflary  to 
be  mentioned.  Lady  Jane  herfelf  had  no  for- 
tune 'y  Colonei  Stewart  was  overwhelmed  with 
debts,  of  defperate  circumftanceSy  a  daring 
nadveotnrer^  and  of  avowed  political  princi- 
ples diametrically  oppoiite  to  thofe  which  the 
Duke  and  all  the  relatigns  of  that  family 
^irext  wari^ly  attached  to, 

*  In  a  very  few  days  after  the  marriage.  La? 
fij  Jane^  accompanied  by  her  confident  Helen 
Hewit,  and  fey  two  fcrvant-maids,  Ifabel  Wal- 
ker and  Efiy  Caw,  fet  out  for  Harwich  ;  and 
by  the  way  were  joined  by  Sir  John  Stew- 
art, who,  in  the  paffage  to  Holland,  went  un- 
der the  name  of  Douglas,  as  one  of  Lady 
Jane^  domeftics.  He  accompanied  Lady  Jane 
during  her  refidence  at  the  Hague,  and  there- 
after at  Utrecht,  till  April  1 747,  when  they 
fet  outi  for  Aix-la-Chappelle,  and  continued 
there  till  the  2  ift  May  1748. 

During  the  whole  of  this  period,  at  leaft 
as  far  down  as  the  end  of  February  1748,  La- 
dy Jane  was  not  only  induftripus  in  conceal 
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ang  her  marriage,  but,  upon  intelligence  jthat 
the  £ime  began  to  tranfpire,  and  was  fufped- 
ed  by  fome  of  her  relations  and  friends  m 
Gre^t  Britain,  ihe  ufed  her  utmoft  efforts, 
both  by  letters  and  otherwife,  to  fupprefs  that 
rumour;  reprefenting  it  to  be  an  abfolute 
falfehood^  the  refult  of  the  blackeil  calumny; 
and  ftrongly  refledUng  i^pon  the  fuppofed  au- 
thors thereof. 

But  as,  notwithftanding  all  thefe  endea* 
vours,  certain  familiarities,  and  feeming  inde- 
cencies, between  Lady  Jane  and  Sir  John, 
gave  occafion  to  reports  prejudicial  to  Lady 
Jane's  charafter,  this  rendered  it  neceflary  to 
difclofe  the  fecret  of  the  marriage .  in  confi- 
dence to  fome  of  Lady  Jane's  moft  intimate 
;2icquaintances  at  Aix-la-Chappelle,  particu- 
larly to  a  Popifli  prieft,  and  certain  nuns. 

This  marriage  had  now  fubfifted  for  the 
fpace  of  about  nineteen  months,  that  is,  from 
Auguft  1746  to  March  1748,  without  any 
appearance  of  Lady  Jane's  proving  with 
child;  an  event  of  which  there  wa3  little  pro- 
bability fvom  the  beginning,  and  which  was 
then  become  ftill  more  improbable,  efpecially 
by  Lady  Jane's  having  paifed  that  critical 
period,  when  nature  generally  puts  ^n  end  tq 
a  lady's  hopes  of  iffpe. 

But 
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.  But  the  fituation  of  the  famUy  of  flou* 
glas  was  fuch  as  gave  reafon  to  think,  that 
an  heir-male  of  Lady  Jane's  body  would 
be  mofi  acceptable  to  the  Duke,  and  ought 
prove  the  means  of  reconciling  him  to  Lady 
Jjme,  of  procuring  an  augmentation  of  her 
penfion,  and  of  fecuring  to  her  the  fucceifion 
to  his  eftate,  failing  iilue  of  the  Duke's  owa 
body,  of  which  there  was  then  no  proba*- 
biUty. 

The  hopes  of  difappointing  the  real  heirsy 
and  the  profpeds  of  wealth  and  happinefs,  in 
cafe  of  Lady  Jane's  having  iflue,  feem  then  to 
have  given  birth  to  a  moft  daring  and  bold 
fcheme,  of  fuppofing  children,  and  thus  fup- 
plying  by  art  that  which  nature  itfelf  could 
not  produce. 

This  refolution  being  taken,  it  became  ne^ 
ccffary  for  Lady  Jane  to  aflume  the  outward 
ippearaa  .i  of  pregnancy,  to  which  Lady 
Jane'*^  ''  dy  and  delicate  look,  diforders  in 
t\  ^  T\.ich,  and  fits  of  ficknefs,  would  giyc 
.  wcnince* 

These  outward  appearances  were  accor- 
dmgly  firft  aflumed  at  a  period  when  Lady 
Jane  was  fifty  years  of  age,  and  when,  by 
the  common  rule  of  computation,  fuppofing 
the  after  pttteuded  delivery  to  have  been 

real. 
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teal,  flie  muft  have  beta  about  ive  montiis 
advanced  i&  ker  po^egnaoc^^  ' 

From  tUsr period  Ladf  Jane's  ccsidQA  bo- 
came  more  tderved  asd  nyfteniouai  Sh0 
was  £een  to  very  few;  and  to  thoie  wko  SA 
fee  her*  ike  was  conftgintif  exhibited  under 
the  cover  and  difguife  of  a  large  haof^  mi 
mantlet;  ia  fo  niucb  tkat  evea  ia  ber  maaair 
iBg-drefs,  Ibe  would  be  feen  hy  fwnetitt  ftis 
was  thus  arrayed. 

Ti£R  approackmgco]!»grefiatA]ai'>bi-Ckap- 
pelle,  which  mi»ft  fiecefi&rify  eccafion  a  te- 
fctf t  of  foreigners  of  aU  nationsv  partici^^ 
firitifh ;  the  fmallnefe  of  that  towii^  wbeve  La- 
dy Jane  could  not  poifibljr  be  fecrefeed,  whtn 
the  farce  of  a  pretended  deKvery  was  W  be 
afted ;  and  the  extreme  danger  of  procuiring 
children  there,  produced  a  refoltition  of  quit- 
ting Aix-la-Chappdte,  and  of  repairing  to 
foHie  other  place,  where  this  wicked  fcheme 
might  more  eafily  be  executed. 

Paris  was  foon  rcfohred  upon  to  be  the 
moft  proper  fcene  of  action  ;  and  there  they 
refolved  to  go  :  But  as  it  was  improper  that 
this  fliould  be  known  to  be  the  port  of  defti- 
nation,  great  indtiftry  was  ufed  in  pubKfhing 
various  falfe  caufes  for  their  departure  fronx 
Aix-Ja-Chappelle>  and  of  the  places  to  which 

they 
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they  intended  to  go ;  and  from  a  number  of 
letters,  it  appears,  that  as  well  during  their 
ftay  at  Paris,  Is  after  their  departure  from 
thence,  they  anxioufly  concealed  from  the 
Duke,  and  others  their  relations  in  Britain, 
that  they  either  were  or  had  been  at  Paris ; 
and  had  the  addrefs  to  impofe  $  belief,  that 
the  children  of  which  Lady  Jane  was  faid  to 
liave  been  delivered  had  been  born  at  Rheims. 
They  fet  out  from  Aix-la-Chappelle  21ft 
May  1 748,  attended  by  a  man-fervant,  whom 
they  afterwards  dropped,  Helen  Hewit  the 
confident,  and  the  two  fervant-maids ;   and 
after  paffing  many  capital  towns,  fuch  as  Liege, 
Sedan,  &c.  they  arrived  at  Rheims  upon  the 
evening  of  the  7  th  of  June,  where  they  re- 
mained till  the  2d  of  July,  when  Lady  Jane, 
as  then  fuppofed  to  be  within  eight  days  of  her 
delivery,  accompanied  by  Sir  John  and  Helen 
Hcwit,  fet  out  for  Paris  in  the  fiage-coach, 
leaving  behind  them  at  Rheims  the  two  fer- 
vant-maids, on  z^falfi  pretence  of  want  of  mo- 
ney to  tranfport  them  to  Paris.    They  arri- 
ved at  Paris  upon  the  evening  of  the  4th  of 
.  July,  where  Lady  Jane  is  laid  to  have  been 
delivered  of  male- twins  upon  the  loth  of  iaid 
tnonth,  in  the  houfe  of  an  unknown  Madame 
Ic  Brun. 

B  The 


.  The  occurrences  at  Ilheinis  and  at  Paris,  ai 
well  before  as.  about  the  time  of  and  after  the 
pretended  delivery,  will,  in  the  pleadings  to 
follow  on  this  cafe>  fall  to  be  more  particular- 
ly ftated  under  the  different  heads  and  ard^ 
:clcs  of  proof  :  At  prefent  it  fliall  fuffice  to  ol> 
ferv^c,  that,  in  the  end  of  the  year  1749,  Lady 
Jane  and  Sir  John  returned  to  Britain  with 
two  boys,  faid  to  be  the  fruits  of  Lady  Jane's 
delivery  at  Paris ;  the  defender  is  one  of  thefe, 
the  other  is  fince  dead. 

'Ike  ufe  that  was  made  of  this  produftion 
was  fuch  as  might  naturally  be  expected,  and 
for  which  it  was  obvioufly  intended,  viz.  by 
attempting  to  Impofe  upon  the  Duke,  and  the 
otlier  friends  of  this  noble  family,  a  belief  of 
their  being  Lady  Jane's  real  progeny,  to  ope- 
rate a  reconciliation  with  the  Duke,  and  fet- 
tlemcnts  in  favour  of  Lady  Jane,  and  thefc  her 
fuppoied  children.     Every  poflible  effort  was 
made  to  attain  thefe  ends.     But  the  Duke, 
highly  difobliged  at  the  whole  of  Lady  Jane's 
conduct,  as  the  other  friends  of  that  nobk 
family  were,  had  received  ftrong  conviction, 
that  the  whole  was  an  impofture,  and  refufed 
to  fee  either  Lady  Jane  or  the  children ;  which 
Lift  he  was  in  ufe  to  call  the  pretenders  to  his 
family  and  eftate. 

Lad» 
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Lady  Jane  and  Sir  John  had  been  early  ap- 
prifed  of  the  reports,  which  arofe  and  fpread 
from  the  moment  of  notice  given  of  the  pre- 
tended birth.  Thcfe  reports  tvrere  highly  de- 
rogatory to  their  charafter  and  honour,  and 
to  the  intcreft  of  thefe  their  fuppofcd  children ; 
they  were  advifed  how  effential  and  necellary 
it  was,  that  proper  meafures  fliould  be  taken 
to  have  the  truth  of  this  pretended  delivery, 
and  of  the  birth  of  thefe  two  children,  proper- 
ly attefted  ;  and  it  appears  they  were  fully  fa- 
tisficd  of  the  propriety  of  this  mcafure ;  but 
the  difficulty  of  getting  fatisfaftory  proofs  of 
facts  which  never  exifted,  was  unfurmount- 
able. 

Had  there  been  a  real  delivery  and  birth, 
there  could  net  have  occurred  the  fmalleft 
diflSculty  in  having  it  properly  certified,  by  af- 
fidavits, declarations,  or  otherwifc,  when  all 
the  perfons  fuppofed  privy  thereto,  fuch  as 
the  accoucheur,  or  man-midwife,  the  landlady 
and  fervants  of  the  houfe,  and  others  faid  to 
be  prefent  at  the  delivery,  and  the  many  nur- 
fes  faid  to  have  been  employed,  were  fo  eafy 
to  be  come  at.  But,  inftead  of  reforting  to 
this  obvious,  unexceptionable,  and  infallible 
proof,  it  appears,  that  they  rcfted  fatisfied  in 
employing  Madame  Tcwis,  their  firft  landlady 

at 


at  Aix-la-CbappcUe,  to  fend  them  her  own 
declaration,  and  procure  declarations  from  o- 
thers,  with  refpeft  to  the  appearances  of  Lady 
Jane's  pregnancy  or  grojfejji  while  at  Aix-h- 
Chappellc. 

It  is  impofublc  to  doubt,  that  they  would 
have  applied  for  and  obtained  the  like  decla- 
rations from  the  accoucheur  and  others,  at 
Paris,  had  there  been  any  reality  or  truth  in 
the  matter ;  and  it  appears,  that  Sir  John  and 
Lady  Jane  were  not  fo  inattentive,  (after  be- 
ing thus  put  on  their  guard),  as  not  to  per- 
ceive   how  effential  this  piece    of  evidence 
would  be  :  But  as  this  could  not  in  reality  be 
had,  Sir  John,  in  order  to  fupply  that  defect, 
forged  and  fabricated,  or  caufed  to  be  for- 
ged and    fabricated,  I  four  letters,   of  differ- 
ent dates,  as  from  Pier  la  Marr,  the  pretend- 
ed accoucheur,  fiittefting  the  truth  of  Lady 
Jane's  delivery  of  the  two  male  children,  time 
and  place  condefcendcd  pn,  with  various  other 
particulars   relating  thereto  ;    w^hich   letters 
were  recovered  out  of  Lady  Jane's  cabinet 

Thus  matters  flood,  when,  upon  the  Duke 
of  Douglas's  death  of  a  lingering  ficknefs, 
without  iffue,  on  the  21ft  July  17^1,  three 
competitors  appeared,  all  in  pititorio,  claiming 
th^  preferable  right  of  fucccflion  to  the  Duke's 
real  eflate. 
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Ftrft,  The  Duke  of  Hamilton,  the  undoubt- 
ed heir-male  of  the  family  of  Douglas,  and 
heir  of  ajl  the  honours  (except  the  Dukedom, 
which  is  extinct)  ;  who,  by  virtue  of  various 
fettlements  in  favour  of  heirs-male  made  by 
the  Duke's  anccftors,  and  by  virtue  of  fome 
later  deeds  of  fettlement  executed  by  the  Duke 
bimfelf,  claimed  the  whole  land-eftatc,  except- 
ing thofe  parts  that  had  been  purchafed  by  the 
Duke  himfclf. 

idly  J  Tlic  Earl  of  Selkirk,  who  claimed  the 
cflatcs  of  Angus  and  Dudhope,  as  heir  of  pro- 
vifion  under  certain  other  deeds  of  fettlement 
executed  by  James  Marquis  of  Douglas,  father 
of  the  late  Dukis. 

^dly.  The  defender,  affuming  the  name  of 
Archibald  Stewart  alias  Douglas^  pretending  to 
be  the  fon  of  Lady  Jane  Douglas,  the  Duke's 
iifler,  by  her  marriage  with  Sir  John  Stewart; 
who,  under  the  charafter  of  heir^general  and 
of  line,  claimed  the  whole  land-eftate;  ground- 
ing his  claim  upon  certain  other  deeds  of  fet- 
jtlemcnt  executed  by  James  Marquis  of  Dou- 
glas, upon  the  late  Duke's  articles  of  marriage 
in  1759,  ^^d  upon  a  fettlement  made  by  the 
Duke  nth  July  1761,  only  ten  days  before 
I)is  death,  when  his  faculties  were  totally  over- 

pcme  by  his  long  difeafe. 

The 


The  charafters  under  which  the  two  com- 
petitors firft  above  mentioned  claiaied,  were 
clear  and  undifputed ;  and  the  queftion  with 
regard  to  them  turned  upon  the  import  and 
effect  of  thofe  fettlements  under  which  they 
fevcrally  claimed. 

.  But,  in  order  to  found  the  claim  of  the  o- 
ther competitor,  the  fuppofed  Archibald  Stew- 
art, it  was  neceffarily  incumbent  on  him  to 
bring  legal  and  fuflicient  proof,  before  an  in* 
queft,  in  the  regular  form  of  fervice  on  a 
brieve  of  mortanceftry,  that  he  was  the  iflue 
of  the  marriage  between  Sir  John  Stewart  and 
Lady  Jane  Douglas. 

The  parties  interefted  to  oppofe  this  fervice 
were  ignorant  of  the  circumftances  relative  to 
Archibald  Stewart's  birth.  They  had  heard 
the  common  fame  of  the  impofture ;  but  as 
during  the  lifetime  of  the  Duke  of  Douglas, 
they  had  neither  title  nor  intereft  to  invefti- 
gate  the  fame,  all  they  could  do  was  to  attend 
to  and  v/atch  the  evidence  produced  for  Ar- 
chibald Stewart  upon  the  fervice ;  and  as 
there  was  no  oppofition  made  to  the  fervice, 
nor  any  contradictory  proof  offered,  he  was 
found,  upon  the  />rJma  fade  evidence,  ncarcft 
find  lawful  heir  of  tailzie  and  provifion  in  ge- 

nei  111 
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neral  of  the  Duke  of  Douglas,  .his  uncle,  in 
virtue  of  his  deathbed^fettlement.     » 

In  confequence  of  this  fervice,  and  of  the 
fubfequent  title-deeds  founded  Upon  it,  before 
it  was  poffible  to  make  any  inveftigation  of 
the  fafts  fet  forth  at  the  time  of  the  fei-vic*, 
he  got  into  poffeffion  of  the  eftate,  and  conti- 
nues ftill  to  poffefs  the  fame ;  though  the  pur- 
fuers  are  very  confident,  that  from  the  proof 
now  adduced  it  is  clear  and  evident,  that  the 
whole  is  an  abfolute  fiction,  and  the  defender 
a  fuppofititiouS  child. 

The  doubts  arifihg  upon  the  proof  addu- 
ced in  the  fervice,  when  more  attentively  exa- 
mined;—  the  character  and  conducb  of  Sir 
John  Stewart  and  Lady  Jane,  and  of  Helen 
Ilewit,  their  confident; — the  many  fufpicious 
circumftances  attending  the  pretended  deli- 
very at  Paris  ; — the  doubts  almoft  generally 
entertained  with  regard  to  the  defender's 
birth,  made  it  the  duty  of  the  tutors  of  the 
Duke  of  Hamilton  to  inveftigate  this  matter 
to  the  bottom,  in  order  to  difcover  whethtSr 
it  was  an  impofture  or  not.  As  they  could 
have  no  other  motive  for  their  inquiry  but 
duty  to  their  pupil,  they  had  no  other  object 
in  it  but  the  difcovery  of  truth. 

In 
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In  this  view  they  requeued  one  of  their 
own  number,  Mr  Andrew  Stuart,  to  go  to 
Paris,  there  to  make  inquiry,  by  all  fair  means, 
whether  the  delivery  was  real  or  ficHtious. 

The  difcoveries  made  upon  this  inquiry  (a- 
,tisfied  the  purfuers,  that  the  whole  of  this 
.pretended  delivery,  as  afcertained  by  the  evi- 
dence in  the  fervice,  was  an  abfolutc  fiftion; 
that  there  never  had  exifted  any  fuch  pcrfon 
in  Paris  as  this  Pier  la  Marr,  the  pretended 
.accoucheur ;  that  the  four  letters  produced, 
and  referred  to  in  the  fervice,  were  falfe,  fa- 
bricated, and  forged ;  that  there  was  no  fuch 
houfe  in  that  part  of  the  town  where  Lady 
Jane  was  faid  to  have  been  delivered,  as  that 
of  Le  Brun ;  that  at  the  time  of  the  pretended 
delivery,  (he  was  actually  refiding  in  another 
houfe  at  Paris;  and  that  the  two -infants  had 
been  picked  up  at  Paris  at  different  times,  the 
one  in  July   1748,  the  other  in  November 

J749- 

Though  thefe  difcoveries  were  not  made 
all  at  one  and  the  fame  time,  but  came  out 
by  degrees,  enough  was  difcovered,  in  the 
year  1762,  to  give  conviction  of  the  impo- 
flure,  and  to  make  it  the  indifpenfable  duty 
of  the  tutors  of  the  Duke  of  Hamilton,,  and 

Lord 


iei^9  fvretooded  kgitUMcy  to  a  £iir  trial. 

TuRBe  Separate  a£tioii5  of  redoftioii  wete 
thereupon  coounented ;  que  at  thfl  iofiancc  of 
the  Duke  of  Hamilton ;  another  at  the  iXk* 
fianee  6i  Lord  Dougki  HamUtOR,  dsiim- 
iag  ludcr  the  Duke  of  Douglass's  ^ttlement 
t  x<h  July  17^1 ;  and  a  third  at  the  inftance  of 
Sir  Hew  Dalrymid^y  one  of  the  heirs  of  line 
of  the  late  Duk^  fuppo^ng  the  defender  Ar- 
chibald Stewart  to  l>e  out  of  the  way :  All 
liV'hich  ^cefles  were  therra^r  co^joinec^ 

It  is  uiineccfl4ry>  Upon  this  occafion,  mi'- 
niikAf  to  ftate  the  various  proceedings  th^it 
weve  tahBU  before  the  a^  and  commiflion 
went  DUt    U  is  fu£cieflt  to  obfenre»  Hiat 
the  purfuers  title  to  maicvtain  the  adion  waa 
objefted  to,  but  fuftaiiied :  That  upon  the 
{>urfuers  application!  Sir  John  Stewart,  one 
of  the  principal  a^or$,  if  any  wrong  was  here 
committedi  underwent  a  judicial  examina- 
tion :  lliat  upon  the  purfuers  application  for 
a  fecond  examination,  Upon  fome  new  and 
important  intelligence  received,  Sir  John  was 
Ugain  examined ;  but,  at  the  defender's  re^ 
quefi,  was  put  upon  oath:  That  as  both  thefe 
examinations  had  been  taken  to  lie  in  retentis 
till  further  orders,  the  purfuers  moved  your 
C  Lordfhips, 
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I'OFdibips,  that  tM  feals  ihouia  be  taken  oiT 
Sir  Joha^decIsration,aski  the  fame  triadcpaft 
of  the  ftate.  Bat  this  was  ftrenuonfly  oppo^ 
fed  by  die  defender,  aiid  matters  carried  fo  ht, 
•that  dfter  it  had  been  allowed  by  your  Lord- 
ihipBi  a^  appeal  wa»..taken ;  but  itrhkh^  upon 
betteif'a<j^jice  fpom  their  couniel  at  Londcsr 
waS'Jiflberwards  WiChdi»Wa :  That  the  purfn- 
:  ei's  exhibited  ^copdefceadence  of  fafb,  here- 
of thisy  demanded  a  proof,  confiding  of  no 

:  leis  thair  iixty^one  jarticles  {  and  to  which  a 
fuppletbry  condefcmdence  wa^kdded,  refpect- 

•ing  tht  iulevement  of  Mignon's  child,  who 
proves,  ia*  be  the  defender  in  this  caufe,  as 

^  they  had  formerly  condefcerided  upon  the  en- 
levement of  the  other  bdy^  the  fnppofcd  Sholto, 
but  truly  the  child  of  Sanry :  The  refult  of  «U 
which^  and  of  the  vaiious  difputes  tliereupon 
maintained!  was,  that  the  ad  and  commiifionf 

.  under  certain  conditions,  partly  pr^cribed  by 

.  your  Lprdihips^r  partly  by  thehoufe  of  Lords 
upon  the  firft  appeal,  was  allowed  to  go  out ; 

'  in  c^mfequence  of  which,>fuch  a  mukitudeof 
witneiTes 'have  , been  examined,  and  fuch  a 

.  :ijuitvber  of  pieces  oi  oth^r  evidence  productd, 
as  has  fcldom  occuned  in  any  cafe. 

The  next  ftep  whicH,  in  th^  regular  courfc 
of  judicial  proceedjng^i  fell  to  have  been  ta- 
kes. 
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kea,  was  a  hearing  in  prefence-  vpon  the 
%jiole  caufe;  bi^t  the  im^enfity  of  proof,  and 
the  variety  of  matter  therein  coQtaine4»  fug- 
gefted  to  your  LprdihipSi  that,  previous  to 
the.  hearing,  ^^fef  ihould  be  exhibited,  in 
which  the  various  points,  heads  of  argument, 
and  authorities,  which  either  party  meant  to 
infift  upon,  fliould  be  ftatpd  a«  YuccincUy  as 
.the  nature  of  the  cafe  wo.uld  permit.  This 
was  accordingly  ordered ;  and  in  obedience 
^thereto,  this  cafe  is  humbly  offered  on  thp 

part  of  the  purfuers/ 

H  £  A  ^      I- 

The  form  efiablHhed  by  the  law  of  Scot- 
land requires,  that  in  every  cafe  where  a  per- 
fon. claims,  in  right- of  blood,  the  j{qcceflioo 
to  the  land-^ftate  of  lus  father,  or  other  more 
remote  relation,  the  h&  pf  his  being  the 
hv}ful  ;and  neartfi  heir  o£  th^t  pcrfojp  muft  be 
proved  by  the  claimant,  and  afcertajned  by  a 
jury  of  fifteen  men,  who  arc  to  t^ke  cogni- 
fance  of  the  fad,  and  upon  evidence  laid  (be- 
fore  them>  are  to  return  their  verdict  upon 
oath.  The  onus  frobandiy  therefore,  certainly 
}ies  upon  the  claimant  in  the  firft  inftance. 

If,  at*  the  time  of  the  fervice,  a  nearer  heir 

than 
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than  lie  who  claifn«  tQ  be  fenred,  ;ippe^,  %nd 
makes  himftlf  kftcK**  to  the  jmy;  tri  if, 
iroin  the  evictene:^  ^^ftfetltftd  by  (he  dtiAiant 
himfelf,  pr  ft6n\  that  thrqi^n  inlb  the  feate 
by  his  opponents^  it  appears  to  th6  jafy,  that 
the  claimant  is  not  ifrh^t  hi  pritdnds  %b  be: 
for  e^mple,  |f  it  appears,  that  the  pedigree 
fet  forth  in  the  claitn  |s  falfe,  6t  th^t  the 
cUimaht  is  not  the  nearejf  bar,  or  that  he 
15  nqt  t$e  lawful  Mr,  pr  ifif^  cjf  the  per- 
ibns  with  whom  he  has  cohned^d  his  pe- 
digree;  i^hich  njay  l^appiin,  eithfr  by  hjy  be^ 
ing  4  baftardi  or  by  his  being  a  fupppfitir 
tious  chil4f  in'ftea4  6f  their  lawful  iffoe: 
In  all  thefe  cafes,  it  is  fo  much  the  duty  of 
the  jury  to  reftife  to  fcrve,  6f^  b  other 
words,  to  tejeft  Hie  daim,  that  itwouHbe 
1  breach  0^  th^iir  oath,  i^d  pf  the  tiuft 
repofed  ill  them,  if,  fcontfaiy  tti  their  owq 
perftiafioh,  they  t^ere  to  p^ve  i  verdift  in  fa- 
vbur  bi  i  J)crfem  in  the  circUpiftiiities  above 
dcfcrlbed. 

Lest  a  jtlry  <hotil4  be  iniflcd  by  fidfe  Cr 
vidence,  artificially  contrived,  or  fhotild, 
through  ignorance  pt  jiaitiatity,  return  an 
improper  verdift  in  favotii^  of  daltikuit^  the 
law  has  provided  a  fiirther  fettitdly,  by  al- 
lowing thofe  who  Ipprfehend  thcmfeltes  ag- 
grieved 
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grieved  by  ftxch  verdtfts  to  bring  the  Aiatter 
)>cfore  th6  fupneme  court  of  the  country,  tljtf 
cOtMrt  <rf  fcfflon,  by  an  i^il  or  proce6  of 
redudiod  of  the  ftrvice;  in  tvhich  a^HoA 
d»e  tourt  of  fefliofi,  upon  examining  the  evi- 
/dente  laid  befote  the  jury,  are  to  judge  whe- 
thet  the  Vcrtlift  be  tight  or  wrong,  and  fo 
to  approve  br  teduce  it  But  the  court  is  ' 
npt  tied  d<>Wft  to  judge  merely  up6n  the 
proof  pf bduced  to  the  jtify ;  fot  it  often 
happens,  th^it  in  the  courifc  of  the  aftion  of 
rcdudtion,  the  fcdil|t  allows  a  ftitther  proof  to 
|)6th  parties,  wli|£h  i&ttodufces  a  great  deal 
pf  new  filittfcf . 

Ik  thrfe  (tafes  the  objeft  of  the  delibc- 
ration  6f  the  court  \t  not  tntfdy,  t^hcthet 
the  jury  did  right  in  ferviiig  upon  the  evi- 
dence drigiiialiy  ^oduced  to  them?  but, 
WJiether,  upoh  thi  €0fflple4  riew  of  tht 
whblt  evideucis  before  the  ^om.  itfelf,  then 
ht  (\iffident  rt&ftin  idx  admitting  or  rejedjng 
the  pretenfiobs  of  the  original  claimant  i)| 
tKe  fervice?  Whence  it  may  often  happen, 
that  although  the  jury  did  ftp  Wroftg  in  gi- 
ving their  Vfcitii&  ill  favour  <A  the  claimant 
acctordjng  to  the  ftatfe  of  the  cviditnce  origi- 
pally  laid  before  thein  j  yctfuch  Verdift  wiH, 
upon  the  additional  evidence  produced  in 
^he  courfe  o^  th«  redp^on,  be  fet  aAde. 
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Im  this  laft  cafe,  the  court  coaiiders  what 
verdift  ought  tp  have  been  pronounced  by 
the  jury,  if  the  whole  of  the  evidence  had 
been  laid  before  them,  or ,  what  judgment 
fuch  evidence  is  intitled  to  receive  from  the 
jsourt.  It  may  alfo  happen,  that  the  evidence 
Jaid  before  a  jury  wa^  fp  infufficient,  that 
jthe  jury  did  wrong  in  giving  verdict  in  fa- 
your  of  the  clainuint  upop  fuch  evidence; 
;and  yet,  ;that,  upon  a  further  proof  brought 
by  the  claimant  in  the  courfc  of  the  reduc* 
tion,  he  fliews  a  good  title  to  b^  fervcd. 

When  th?  court  ^of  fcifion  in  fuch  cafe 
gives  judgment  in  favour  of  tjie  claimant,  it 
.cannot  bp  faid  that  the  cpjirt  approves  of 
what  the  jury  did  in  ferving  the  claimant 
heir  upon  faulty  pr  infufficient  evidence ;  but 
th^t  the.  court  has  either  considered  itfelf  as  ^ 
jury  judging  of  thefa<9:  upon  the  whole  evi- 
dence brought,  or  has  confidered  what  would 
have  been  the  duty  of  the  jury,  if  the  fame 
^evidence  h^d  b^en  prefentf^  to  them  in  the 
jfervice,  whiclj  was  afterwards  prpfented  to 
the  court  in  the  redudion ;  and  therefore,  ^ 
in  plac?  of  remitting  it  back  to  the  jury,  tp 
confider  of  this  new  evidence,  the  court  it- 
felf  pronounces  judgment  upon  it;  in  fofar 
(h^  $:ourt  exercifes  the  fundion$  of  a  jury. 

It 
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It  follows  froiri  this  vielv  6f  the  matter, 
that  it  is  not  only  incumbent  on  the  claimant; 
in  a  fervice,  to  niake  out  his  title  tipon  fatis- 
fadory  evidence  to  the  josry ;  but  the  like 
vmij  frobandi  cbntinues  ftill  to.  be  incumbent 
on  him  while  the  matter  is  iii  dependence  be** 
fore  the  court  cf  feifioix  by  the  reduction. 

Th£  general  nature  of  fervides  and  of  re* 
ductionSy  thus  exjilained,  is  fufficieot  to  cftz* 
bliih  the  rule  which'has  been  here  laid  down. 
But/  in  the  ^efent  cafe»  there  is  a  further 
circumftance  which  puts  this  rule  beyond  a 
doubt.  The  fervice  of  the  defender  not  on* 
ly  proceeded  without  any  oppoiition  from 
the  Duke  of  Hamilton,  on  whofe  part  no 
contradiftory  proof  was  then  led,  but  there 
ixras  no  appearance  made  at  the  fei^ice  either 
for  Lord  Douglas  Hamilton  or  Sir  Hew  Dal- 
rymple,  or  the  other  heirs  of  line ;  fo  that, 
quoad  all  thefe,  the  fervice  was  truly  no  more 
than  a  decreet  in  abfencc ;  and  by  the  law 
of  Scotland,  eftablifhed  on  the  foundeft  prin- 
ciples, a  decreet  in  abfence  is  of  courfe  fet  a- 
fide,  when  any  perfon  haying  intercft  calls.  It 
in  queftion ;  and  the  matters  in  difpute  are 
then  brought  into  the  iltuation  of  being 
tried  upon  the  whole  merits  of  the  cafe,  as 
if  no  decree  or  verdict  had  paffcd. 

Ths 
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The  Aifdy  $f  a  .4a«nf^t  0  givjO  proo£i  ot 

the  lads  «i&ittial  ti>  liiff  oHMoiog  what  if 

claimGd  by  lMti>  ftnfcw  o^t  «iily  £cqqi  ti^e 

ruks  and  &n9s  prcfcribed  by  the  law  of  Scot> 

Jwd»  but  from  the  general  rule  of  law  appli« 

cable  to  cafev  of  this  nature*    It  is  eftaUiflir 

ed  by  Papiniaii»  in/,  i.  PamM^de  fr^ai.  a 

fnr^JkmpU  in  thefi:  words:  ^ijttics  qiutnrttur 

genus  velgmtcm  qws  hdberet^  mam,  mMfrAan 

•porteL    And  Pauhis^  in  /.  2.  ejufd.  D.  tit.  addic, 

for  tlluftration  of  that  prind^e,  Ei  incttmbii 

probatw  qui  dicii,  turn  qui  negat.    It  is  the  6»* 

iepder  who,  in  this  cafe,  av«rs  and  msuntaiv 

Lady  Jane's  delivery  and  his  birtti ;  tbe  efia- 

HiiO^ment  of  ^«fe  fadb  is  effential  to  found 

his  claim  to  the  Duke  of  Douglas's  fuoQ^- 

iion ;  and,  coniequently,  the  onusfr^bandi  of 

thefe  fa^ts,  while  they  remain  difputed,  is  w- 

cefiisinly  incumbent  on  him. 

H  E  A  n    IL 

The  next  point  to  be  confidered.  Is,  What 
kind  of  evidence  is  neceffary  for  a  claimant 
to  lay  before  a  jury  or  the  court  of  feffioD, 
for  obtaining  from  them  a  verdift  or  judg- 
ment in  his  favour* 
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One  general  maxim  miift  certainly  take 
place.  That  the  evidence  to  be-  produced  in 
fupport  of  the  claim,  muft  be  fuch  as  is  fuffi« 
cient  to  perfuade  the  minds  of  reafonable 
and  impartial  men,  that  the  fad  claimed  to 
be  afcertained  by  the  verdid  upon  oath  is  a 
true  fad. 

Ifn  fome  cafes,  the  teftimony  of  two  or 
more  credible  witnefes,  deponing  to  the- pro- 
pinquity of  the  claimant,  or  to  the  notoriety  of 
his  being  habite  and  repute  to  fiand  in  the 
degree  of  relation  fet  forth  in  his  claim,  is 
fufficient  to  perfuade  and  authorife  a  jury  to 
give  a  verdick  in  the  claimant's  favour.  This 
particularly  takes  place  in  cafes  where  the 
claimant  has  been  bom  at  home,  in  the  na* 
tive  country  of  his  parents,  where  the  fed 
of  his  being  the  lawful  ifiue  of  fuch  and  fuch 
parents,  having  been  known  to  a  variety  of 
relations,  neighbours,  and  others,  that  know- 
ledge had  diffufed  itfelf  in  a  natural  unafFed- 
ed  manner,  has  grown  up  with  the  child, 
and  produced  a  habite  and  repute  or  noto- 
riety in  favour  of  that  child's  filiation,  free 
from  fufpicion,  and  free  from  any  contra- 
tradidory  habite  and  repute. 

But  there  are  cafes,  where  ftronger  and 
more  dired  proofs  arc  requifite,  and  where 

D  the 
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the  depofitions  of.  two  or  more  witncfles 
afcertaining  a  ceitain  degree  of  habtte  and 
reputei  or  common  fame,  can  by  no  means, 
by  thcmfelvcs,  be  fuflkient  for  perfuading  or 
authorifing  a  jury  to  ferve. 

If,  for  inftance,  the  claimant  was  not  bom 
in  the  country  where  the  faft  is  to  be  judged 
of,  i)or  in  the  native  country  of  bis  parents, 
butWneceflarily  in  a  foreign  country,  rem^ 
iis  arbitris ;  it  the  faft  in  queftion  was,  from 
the  age  of  the  mother,  and  other  circum* 
llances,  improbable,  or  contiary  to  the  ordi* 
nary  courfe  of  nature ;  if  the  conduct  of  the 
parents  about  the  time  of  the  fuppofed  deli- 
very, and  during  the  times  immediately  pre« 
ceding  and  fubfequent  to  it,  had  been  myfie- 
rious;  if  there  was  a  cloud  over  the  firft 
period  of  that  child^s  exiilence,  an^  no  rela- 
tion of  the  family,  nor  any  diiinterefied  wit- 
neflcs  found  capable  of  giving  any  account 
of  what  pafled  about  that  critical  period ;  if, 
befidc  thefe  circumftances  of  fufpicion,  it  was 
known  to  the  jury,  or  proved  to  them  upon 
the  fei'\'ice,  that  fufpicions  and  reports  of 
impoihire  with  regard  to  the  birth  in  que- 
ftion, had  prevailed  from  the  earlicft  period 
of  its  being  announced  to  the  world,  where- 
by  a  habitc  and  repute  againft  Ihe  filiation 


I  ^7  3 
had  grown  up,  as  well  as  a  hablte  and  re- 
pute in  favour  of  it ;  if  it  fhoiil J  alfo  appear, 
that  the  fuppofed  parents  of  that  child  had 
been  early  and  often  .made  acquainted  with 
thefe  unfavourable  •circumftances,  and  had 
taken  nto  meafures  to  remove  them,  but  Aich 
as  tended  rather  to  increafe  than  dim4nifl\ 
the  opinion  entertained  of  them^,  in  fuch  a 
cafe  it  cannot  be  denied,  that  thfc  juiy,^  in 
duty  to  themfelves,  and  to  jthciitruft,  rcpofed 
in  them,  ought  not.  to  reft  fatiifiedwith  the 
depofi^ioiis  of  two  oc  TOore.  witiSieffes  fwear-* 
ing  to  the  quaft  habite  aud  repute  in  fwour 
f)f  the  clainjant^s  .filjitiOii ; .  but  that,  before 
giving  jtheir  verdift,  jthey'  ought  'Mc  require 
more  dijre<Jl  evidence  for  eftabli&ing  t^ie.  faft 
in  queftion;  and  that  unle^  fucl^  prpq^svere 
given  a^  appeared  fuiEcient  to  iQcline  them 
to  believe  it  to  be  a  true  fed,  tiiey  pjight  to 
reject  the  claim.  \      /      .;,.<. 

The  habite  aj[id)rep^ce  in  fm?h  a  qafe.  rttift 
take  its  rife  merely  from  the  affertioi^s  of 
the  hufband  and  wife,  whofe  intereft  it  is  to 
make,  fuch  afiertions  i;i  tl^e  c^f^^  of-a  fraud,i 
as  much  as  in  the  cafe  of  a  true  ftpry ;  the 
^ffeA  of  fuch  babite  and  r/spute  therefore,  can 
be  no  greater  than  that  of  theacl^nowlf  dge- 
jne^t  of  the  parents. 

Heai> 
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Head     III. 

Much  has*  been  faid  during  the  couric  of 
this  caufc  conceming^  the  great  weight  dae 
to  the  aqknowledgements  of  faither  and  mo- 
ther. 

The  defender's  eouniei  have  gone  fo  far 
as  to  affert  in  their  introdudion,  p,  7.  prefix- 
ed  to  their  fummaiy  of  the  proof,  ••  That  in 
^  all  ages,  and  in  all  countries,  it  has  been  held 
**  as  a  fufficient  proof  of  any  perfon*s  ftate, 
**  that  he  ha^  been  acknowledged  and  treat* 
**  ed  by  his  reputed  father  and  mother  as 
''their  ohild;.  and  that  in  fome  countries 
^  the  en(ry  of  a  perfon's  n^me  in  the  baptif- 
«  mal  records^  is  the  child  of  certain  parents 
«  therein  mentioned,  is  irrefragabTe  evidence 
«  of  the  faft,  againft  which  no  contrary  proof 
«  will  be  allowed." 

GxEAT  pains  has  been  taken  to  propagate 
thi»  do'clrine,  'and  ^to  fpread  an  alarm,  as  if 
birthrigfits,  the  fecurfty  of  fathilics,  and  peace 
of  fociety,  were  to  be  unhinged,  by  main- 
taining, that  the  acknowledgements  of  the 
reputed  parents  do  not  make  a  fufficient 
proof.     But  the  purfucrs  are  very  confident, 

that 
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that  they  will  be  aUe  to  ihew,  that  the  doc- 
trine thus  afferted  and  contended  for  on  the 
part  of  the  defender^  is  entirely  erroneous 
and  mifapplied  toqueftions  oifuppofttio  partus. 

Thet  will  venture  humbly  to  affert  6n 
their  part,  from  the  authority  of  the  moft 
celebrated  authors  on  the  law  in  various  coun- 
tries, as  well  as  from  the  nature  of  the  thing 
in  itfelf,  that  where  the  queftion  is,  Whether 
the  child  be  the*  real  or  fuppofed  child  of  his 
reputed  parents  ?  in  no  age>  and  in  no  counr 
try,  has  it  ever  been  held  as  a  fufficient  proof 
of  a  perfon's  date  or  filiation,  that  he  had 
been  acknowkdged  and  treated  by  his  re« 
puted  father  and  mother  as  their  child. 

The  purfuers  hope  further  to  be  able  to 
ihow,  that  the  interefts  of  fociety,  and  the 
fecurity  of  femilies,  require  the  eilablifhment 
0{  a  doftrine  dire^y  oppofite  to  that  which 
has  been  contended  for  on  the  part  of  the 
defender. 

Two  cafes,  which  at  firft  fight  bear  fome 
refemblance,  but  which  are  in  themfelve^ 
eflentially  different,  have  been  frequently 
blended  together. 

The  one  is,  the  cafe  of  a  child  bom  du- 
ring a  marriage,  where  there  is  no  doubt  of 
the  child's  being  bom  of  the  wife;  but  the 

queftion 
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^uefiii^  is  concerning  the  Intimacy  of  that 
child,  viz.  Whether  he  i$  the  child  of  a  di^ 
ferent  perfon  from  the  huiband  ? 

The  other  cafe  is,  where  a  child  appears 
during  the  marriage,  is  acknowledged  by  the 
huibaod  and  wife  to  be  their  child,  and  the 
queftion  arifes,  Whether  that  child  was  real^ 
Jy  born  by  the  wife,  or  is  fuppofitijbious  ? 

In  the  firft  cafe,  the  laws  of  moil  countries, 
for  the  quiet  of  families  and  the  good  of  fo- 
ciety,  have  eftabKflied  it  as  a  rule,  or  at  leafk 
as  the  ftrongeft  legal  prcfumption,  that  the 
child  is  the  lawful  iffue  of  the  marriage :  *•  Pa- 
"  ter  eft  quern  juftae  nuptise  demonftrant  :** 
And  this  prefumption  is  fo  ftrong,  that, 
if  the  child  was  bom  during  the  marriage, 
andafcribed  to  the  huflband  from  the  mo* 
ment  of  its  birth,  it  is  incumbent  on  the  per** 
fon  who  attacks  the  legitimacy  of  the  child, 
to  prove  the  phyfical  impoffibility  of  that 
child's  being  procreated  by  the  huiband;  fuch 
AS  by  proving  the  huiband's  impotency,  or 
his  abfence  from  his  wife  during  fuch  a  fpace 
of  time,  as  in  the  courfe  of  nature  rendered 
it  impoffible  for  him  to  be  the  father  of  that 
child. 

Here  the  whole  onus  probandi .  Ues  upon 
thofe  who  attack  the  child's  legitimacy ;  and 

ia 
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in  a  queftion  of  this  nature,  the  acknexr- 
ledgeme&cs  of  the  huiband  and  wife  in  faVeuf 
of  the  child,  owning  him  to  be  their  child; 
whatever  violent  fufpicions  there  may  be  a- 
gainfi  the  faft,  will  be  allowed  to  have  very 
great  weightto  afcertain  the  child's  ftate;  and 
bar  any  other  perfon  from  attacking,  his  le* 
gitimacy. 

But  in  trials  upon  cafes  of  fuppojitto  partus, 
where  the  quefiion  is  not.  Who  was  the  fa- 
ther of  the  child?  but,  Whether  the  wife 
brought  forth  any  child  at  all  ?  the  rules  of 
evidence  are  totally  di&rent,  and  muft  be  fo 
from  the  nature  of  the  thing. 

Ii¥  cafes  of  this  nature,  the  acknowledge-* 
ment  of  parents,  or,  to  fpeak  more  properly, 
of  hufband  and  wife,  can  be  of  little  or  na 
avail.  Snch  acknowledgement  is  no  other 
than  a  continuation  or  necefiaiy  confequence 
of  the  crime.  The  fraud  would  be  ridicu- 
lous, and  defeat  itfelf,  if  fuch  acknowledge- 
ments were  wanting. 

If  therefore  the  doftrine  contended  for  on 
the  part  ofthe  defender  were  juft^T;/2r.  «  That 
•*  in  all  ages,  and  in  all  countries,  it  has  been 
«  held  as  a  fufficient  proof  of  any  perfon's 
^'ftatcy  that  he  has  been  acknowledged  and 
«  treated  by  his  reputed  father  and  mother 

•*  as 


'^  as  their  child/'  it  would  amount  to  the 
firoageft  kgal  fanAioa  of  the  crime  of  fop- 
pofing  children.  Every  peifon  guilty  of  that 
crime  would  be  aflured  of  impunity;  the 
crime  itfelf  would  become  its  own  protec- 
tion ;  for  the  acknowledgement  of  the  fup- 
pofed  child,  which  makes  one  part  of  the  ef- 
fence  of  the  crime,  would,  according  to  this 
doftrine,  aflure  thefucceis  of  the  fraud,  and 
operate  to  the  guilty  perfons  their  relief  from 
all  attacks,  to  which  their  ofience  might  o- 
therwiie  expofe  them. 

The  law  has  not  been  fo  abfurd,  as  to  e* 
fiabliih  propofitions  fo  contradictory  to  rea- 
fon.  The  purfuers  fhail  only  here  mention^ 
a  few  authorities  on  this  head,  which  tend  at 
the  fame  time  to  refute  the  dodrine  contend* 
ed  for  on  the  part  of  the  defender,  and  to  e- 
ftabliih  that  which  has  been  laid  down  on 
the  part  of  the  purfuers. 

^'NfiauE  profeflio  neque  adfeveratio  nun- 
''  cupantium  filios  qui  non  funt,  veritati  prac- 
*f  judical ;  et  quae  ut  filiis  teftamento  relin- 
*^  quuntur,  juxta  ea  quae  a  principibus  fiatuta 
«  funt,  non  deberi,  certi  juris  eft  j"  /.  5.  C.  de 
teftamentis.  The  word  profejio,  in  this  law, 
is  explained  by  commentators  to  mean,  pro- 
fejfio  ad  tabulas  cenfualcs. 

Farni- 
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Farninacius,  quseft.  150.  num.  2^6.  makei 
ufc  of  thcfe  words  j  •'  Praefumptioncs  fuppo- 
"  fiti  partus  non  toUuntur  ex  eo  quod  fup- 
**  pofitu  filius  foerit  a  parentibus  traftatus 
•*  pro  filio ;  talis  enim  traftatus  dicitur  fig- 
**  mentum  ad  augendam  fidem  quod  natus  fi- 
•*  lius  effct  vere  filius  ;  et  ubi  agitur  principa- 
"  liter  de  partu  fuppofito,  five  etiam  in  con- 
"  fequentiani,  tradatuS  filiationis  nihil  ope- 
"  ratur." 

Th£  fame  maxim  has  been  laid  down  as 
certain  by  -ffigidius  Boflius,  a  celebrated  law- 
yer and  judge  in  the  fenate  at  Milan,  who 
has  illuftrated  at  great  length  a  cafe  of  -/up- 
fojitio  partus  remarkably  fimilar  to  the  pre- 
fent.  His  words  are:  "  Ubi  agitur  principali- 
**  ter  de  filiatione,  non  operatur  tra£latus ;" 
Bojf.tit.  De  partu  fuppofttOy  num.  11. 

The  fame  author  gives  a  very  folid  reafon 
why  the  general  acknoivledgemcnts'  of  the 
reputed  father  and  mother  ought  to  have  no 
effect  in  cafes  of  this  nature.  "  Quia  ad  au- 
«  gendam  fidem  figmento,  quod  eflfet  filius, 
**  fie  erat  faciendum,  et  aliter  fimulatio  fuilTct 
<*  admodum  infipide  te(!T:a,  et  nihil  aliud  effet 
**  dicendum  quam  quod  crcderctur  fufpcclis 
"  de  fraude  et  dolo,'' 

E  Mascardus, 
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Mas  CARD  us^  cOQcluf*  791.  No  2.  "  Filiatio 
**  itaque,  ut  propius  ad  concluiionem  accecb- 
"  liius,  quandoque  probatur  per  nominatio* 
"  nem  parcntumj  verum  quoniam  ut  pluri- 
"  mum  per  folam  nominationem  non  proba- 
"  tur,  idcirco  nos  negantem  conftituimus 
*'  conclufionem,  dicimufque  filiationem  ex  fo- 
"  la  nominatione  non  probari.** 

The  quotation  of  more  law-books  to  prove 
this  propoiition.  would  be  vain :  But  the  pur- 
fuers  quote,  under  the  fifth  head,  many  deci- 
fions  of  the  fuprerae  courts  of  different  coun- 
tries, juftly  finding  children  to  be  fuppofititi- 
ous,  notwithftanding  the  acknowledgements 
of  the  pretended  parents,  and  records  of  bap- 
tifms,  formed  on  their  bare  affertions.  Thcfe 
prove,  beyond  all  contradiction,  the  error  and 
abfurdity  of  the  doftrine  maintained  by  the 
defender  on  this  head. 

Heap    IV. 

The  crime. of/uppofitio partus  has  been,  by  all 
the  writers  on  the  law,  claffed  under  the  head 
of  falfehood  and  forgery,  and  confidered  as 
the  moft  dangerous  fpecies  of  thofe  crimes : 
And  all  the  writers  have,  concurred  in  laying 
it  down  as  a  maxim,  That  this  crime  is  to  be 

proved 
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proved  by  circumftances,  conjedures^  and  frefump* 
tionSy  fo  as  that  the  evidence,  which  prepon- 
derates in  the  mind  of  the  judge,  for  incli- 
ning him  to  believe  ordifbelieve  that  the  per- 
fons  accufed  have  been  guilty  of  the  fraud  im- 
puted to  them,  muft  neceffarily  carry  along 
,with  it  his  decifion  of  the  faft. 

Although  the  records  of  this  country 
produce  few  examples  of  trials  oi  fuppojitio 
partus y  it  appears  'abundantly  evident,  both 
from  the  law-books,  and  from  the  cafes  which 
have  been  collefted,  that  this  crime  was  wcU 
known,  and  has  been  praftifed,  in  Italy, 
France,  Spain,  and  Germany. 

Several  authors  on  the  Roman  law,  and 
on  the  municipal  laws  of  other  countries, 
have  treated  of  this  fubjeft,  and  of  the  rules 
of  evidence  that  are  to  be  made  ufe  of  in  it. 

Masc AKD V s,  de probationibus,  concluf.  1153. 
No  3.  fays,  "  In  his  enim  fimulatis  aclibus  et 
"  fraudulentis  qui  occulte  patrari  folent,  re- 
"  motis  arbitris,  ut  eft  fuppojitio  partus^  fatiseft 
"  probatio  per  praefumptiones  et  conjefturas  ;** 
whfere  he  alfo  quotes  Bartolus,  and  other 
writers  in  fupport  of  his  doftrine. 

Farinacius,  quaef.  150.  num.  245.  thus 
writes  :   "  Cum  partus  fuppofitus  fit  difficilis 

"  probationis. 
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"  probationis,  ideo  probatur  pracfumptiombus 
"  et  conjecluris.*' 

Caranza,  a  Spaniih  lawyer,  of  great  au- 
thority, who  treats  this  matter  fully  in  hi^ 
hook  d^fartu,  cap.  5.  No  51.  iays,  «  Dcdmum 
"  denique  fpcciale  eft  in  partu  ftlppofito,  quod 
"  conjefturis  et  prxfumptionibus  probatur." 
And  he  expatiates  on  this  doArine  in  the 
fubfequent  fecHons. 

The  refult  of  all  thefe  concurring  autho- 
rities, and  of  many  others  to  the  fame  pur- 
pofe  which  inight  be  quoted,  is,  That  in  the 
trial  of  dark  and  fecret  crimes,  of  difficult  in- 
veftigatipn  and  dangerous  confequences  to  hu- 
man fociety,  and  more  particularly  in  the 
frimn  falfi  de  partu  fupfofito,  every  mean  of 
proof  that  the  nature  of  the  cafe  will  admit 

of  ought  to  be  received. ^Thc  conftitutioo 

of  the  Emperor  Conftantine,  /.  22.  Cod  ad  leg. 
CorneL  is  remarkable  and  decifive :  **  Ubi  fal- 
*'  ii  examen  inciderit,  tunc  acerrima  fiat  inda- 
"  go,  argumentiSf  teftibus,  fcripturarum  colla- 
*•  tione,  aliifque  vejligiis  veritatis  ;  nee  accufa- 
<'  tori  tantum  quaeftio  incumbat,  nee  proba- 
^«  tionis  ei  tota  neceffitas  indicatur."  And  the 
general  rule  agreed  upon  by  all  lawyers  is, 
That  as  pofitive  and  direct  evidence  is  fcarcc 
to  be  expected  in  cafes  of  that  nature,  it  may 

be 
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be  proved  indireftly,  argumenih,  prafumptiont" . 
bus  J  conje6luris^  et  aJiis  indiciis  veritatis ;  the  im- 
port and  effect  of  all  which,  as  fuflSlcient  or  in- 
fufficient  facere  fdem  judici,  belongs  to  the 
Judge  maturely  to  weigh,  retaining  in  view 
that  maxim  of  the  law,  Sicut  qua  non  profunt 
Jingula^  mult  a  juvant ;  it  ay  e  contra^  qua  non  no* 
centfingulay  mult  a  nocent :  Where  a  chain  of  cir- 
cumftances  and  prefumptions  concur,  they 
mutuaUy  ftrengthcn  and  fupport  one  another, 
3LndJupra  tota  materia  furniflx  infallible  and  ir- 
refiftible  evidence,  which  is  ^11  that  can  be  re- 
guired  in  anjr  cafe. 

Head     V. 

The  cafe  of  Lady  Kinnaird,  who,  in  the 
inonth  of  September  1747,  pretende<i  to  be 
delivered  of  male-twins,  but  which  impofturc 
wvas  happily  detected  before  it  had  time  to  ga- 
ther  ftrength,  is  perhaps  the  only  fimilar  cafe 
to  be  found  in  the  records  of  t;his  part  of  the 
united  kingdom.  But  precedents  and  exam- 
ples from  the  courts  of  other  countries,  where 
fimilar  cafes  have  been  more  frequent,  and 
where  the  trials  and  judgments  have  proceed- 
jcd  upon  the  principles  above  laid  down  and 
jcftablilhed,  will,  it  is  hoped,  meet  with  due 

regard^ 
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regard ;  and  in  that  view  the  purfbers  refer  to 
thefe  following,  of  which  abftrads  may  be 
given  in,  if  the  court  defires  it. 

1.  The  cafe  of  Count  Rufca,  determined  by 
the  fenate  of  Milan  in  the  beginning  of  the 
1 6th  century,  remarkably  fimilar in  its  circum- 
ftances  to  the  prefent ;  and  which  therefore 
deferves  particular  attention.  It  is  to  be  found 
in  BoiSus,  tit    De  partu  fuppofito,  p.  260.  &c. 

2.  The  cafe  of  St  Vidal,  ftated  by  Henrys, 
torn.  2.  lib.  6.  quaeft.  2 1.  as  decided  in  France, 
anno  16 12,  after  the  fuppofititious  child  had 
enjoyed  the  eftate  for  twenty  years. 

3.  Th^  cafe  of  Pitard,  decided  by  thepar-^ 
Ibment  of  Paris  5th  June  1636,  alfo  ftated  by 
Henrys,  torn.  2.  lib.  6.  quaeft.  19. 

4.  Th  E  cafe  of  the  Duchefs  of  Rohan,  which 
was  alfo  decided  before  the  parliament  of 

Paris. 

5.  The  cafe  mentioned  by  Soefve,  voL  2. 
cent.  3.  cap.  53.  as  decided  by  the  parliament 
of  Paris  28th  March  1665. 

6.  The  cafe  of  Bourdalouc,  decided  by  the 
parliament  of  Provence  28th  June  1672.  This 
related  to  a  child  baptized  under  the  name  of 
the  fuppofed  parents  7th  November  167 1  j  and 
in  which  there  was  this  particularity,  that  the 
mother  named  before  the  judge  the  midwife 

who  ; 
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W^ho  had  delivered  her,  and  four  perfons  as 
prefcnt  at  the  birth,  who  all  of  them  maia- 
tained,  "  Qu'elles  avoient  vu  fortir  Tenfant 
"  du  corps  de  la  Dame  de  Bourdaloue."  In 
this  cafe  the  proof  of  the  gililt  came  out  fo 
ftrong,  that  the  mother  ahd  the  principal  ac- 
complice were  fentenced  to  death,  one  of  the 
witneffeS  to  be  fent  to  the  galleys,  and  the  o- 
thers  baniflied  out  of  the  province. 

7.  The  cafe  of  Piquet  and  his  wife,  deci- 
ded by  the  parliament  of  Paris  on  nth  March 
1730;  where  the  proof  of  the  impofture  was 
found  complete,  though  there  were  no  traces 
whence  the  child  was  procured  j  and  the  arret 
bears  this  fpeciality,  That  the  child  fliould  be 
carried  to  the  foundling-hofpital  till  its  real 
mother  (hould  be  difcovered. 

8.  The  cafe  of  La  Marck,  mentioned  by 
Huber  as  decided  in  Friefland  1682  ;  Huber 
^ rale 61.  ad  tit.ff.  De  agnofcend.  et  aleruL 

9.  The  cafe  mentioned  by  Caranza,  cap.  5. 
Dt  fart.fupf.  §1*  No,  46. 

10.  Th  E  cafe  of  Chetwynd,  heard  before  Lord 
Chancellor  Hardwicke  in  February  1754,  when 
his  Lordfhip  direded  feveral  points  to  be  tried 
by  a  fpecial  jury  in  King's  Bench  ;  which  were 
accordingly  tried  on  7th  May  1755.  In  this 
caufe  the  fuppofed  mother  was  obliged  to  give 
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a  circumftantiate  account  of  the  particulars; 
and,  before  the  decifion,  an  adveftifement  had 
been  put  in  the  news-papers,  offering  L.  200 
reward  for  a  difcovery  of  the  particulars  of 
the  fraud. 

He  ad     VI. 

Under  the  loft  general'head,  the  purfuers 
propofe  to  demonftrate  the  improbability  and 
incredibility  of  the  account  that  has  been 
given  of  this  wonderful  conception  and  deli- 
very, in  all  its  circumftances,  antecedent,  con- 
comitant, and  fubfequent ; — to  difclofe  and 
lay  open  the  many  gjrofs  falfehoods  and  con- 
tradictions in  Sir  John's  declaration  and  oath, 
his  and  Lady  Jane's  letters,  and  other  writings ; 
in  the  depofitions  and  letters  of  Helen  Hewit, 
the  prime  confident  and  accomplice  in  this 
impofture,  and  in  the  oaths  of  Ifabel  Walker 
the  fervant-maid,  and  others  the  moft  mate- 
rial witneffes  adduced  for  the  defender ; — fal- 
lities  and  contradictions  of  that  nature,  which 
cannot  be  flurred  over  under  pretence  of  fai- 
lure of  memory,  but  which,  ki  feveral  parti- 
culars, will  appear  to  be  the  refult  of  a  crimi- 
nal concert,  to  fupport  by  falfe  evidence  the 
crime  formerly   committed;    taking  it   for 

granted. 
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granted,  that  the  detcftion  of  wilful  and  di- 
rect falfehood  in  one  or  more  capital  articles, 
will  ftamp  an  indelible  ftigma  upon  the  whole; 
And  more  particularly,  under  this  head, 
they  propofe  to  eftablifli  the  following  pro- 
pofitions.  ly?,  That  appearances  of  preg- 
nancy are  fallacious  and  uncertain,  and  that 
the  appearances  of  pregnancy  depofed  to  by 
many  of  the  defender's  witneffes  were  falfe 
and  affumed,  as  effentially  neceffary  to  the  ac- 
compliihment  of  the  intended  fictitious  ac- 
coucbtment.  idly^  That  the  whole  hiftorical  ac- 
count of  Pier  la  Marr,  the  pretended  accou-- 
cheur,  is  in  like  manner  falfe  and  fictitious ; 
for  that  no  fuch  perfon,  praclifing  or  profef- 
fing  midwifery,  did  exift  at  Paris  in  1748; 
and  confequently  that  the  whole  other  facl3 
raifed  upon  that  foundation  are  equally  falfe. 
'^dly.  That  the  four  letters  from  this  pretend- 
ed Pier  la  Marr,  produced  and  referred  to  in 
the  fervice  for  proof  of  the  defender's  legiti- 
macy, were  all  and  each  of  them  forged  and 
fabricated  by  Sir  John  Stewart  for  that  fpe- 
cial  purpofe.  ^thly^  That  there  was  no  fuch 
perfon  exifting  in  1748,  nor  any  fuch  houfe 
in  the  Fauxbourg  St  Germain  at  Paris,  as 
anfwers  to  the  defcription  of  that  Madame 
Ic    Brun,   in    whofe    houfe    Lady   Jane    is 

F  pretended 
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pretended  to  have  been  delivered,  stbly,  THat 
the  houfes  in  Paris  in  which  it  appears  Lady 
Jane  and  Sir  John  refided  at  the  critical  pe- 
riod in  July   1748,  were  thofe  of  Gddcfroy 
and  Michellj  and  that  in  neither  of  thefc 
houfes  was  there  any  accouchement,  or  appear- 
ance of  pregnancy.     6thly^  That  during  their 
refidence  in  Michell's,   Sir  John,  Lady  Jane, 
and  Mrs  Hewit,  went  in   a  coadi    to    the 
country,  under  pretence  of  bringing  from 
thence  a  child  &id  to  be  at  nurfing  there;  and 
did  accordingly,   upon  their  return  to  Mi- 
chell's,  bring  back  with  them  a  child,  to  ap- 
pearance fome  weeks  old,  whom   Lady  Jane 
and  Sir  John   did  from  thence  forward  ac- 
knowledge for  their  child,  and  who  proves 
to  be  the  defender  in  this  caufe.     jtbly.  But 
that  this  child  was  in  truth  and  reality  the 
child  of  one  Mignon,  a  glafs-grinder  at  Paris, 
procured  and  carried  oflF  from  his  parents  by 
fi^ud  and  deceit.     Sthfy,  That  the  other  pre- 
tended twin  was,  in  like  manner,  the  real  and 
true  child  of  one  Sanry,  a  bateleur  by  profcf- 
lion,  procured  from  his  parents   by  the  like 
fraudulent   and  deceitful    practices,   during 
Lady  Jane,  Sir  John,  and  Helen  Hewit's  fe- 
cond  excurfion  to  Paris  from  Kheims,  in  No- 
vember 
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vember  1748,  recently  before  their  return 
to  Britain;  and  confequently,  that  the  talc 
that  has  been  told,  of  this  fecond  child's  ha- 
ving been  left  at  nurfe  in  the  neighbour- 
hood of  Paris,  from  July  1748,  the  date  of 
the  pretended  delivery,  to  November  1749, 
under  the  care  and  infpecUon  of  Pier  la  Marr, 
the  pret^aded  accoucheur,  on  account  of  the 
alledged  infirm  ftate  of  health  of  this  child, 
are  fo  many  grofs  falfehoods  and  untruths. 
9/^/^,  That  the  attempts  which  have  been 
made  on  the  part  of  the  defender,  in  this 
latter  proof,  to  fubftitute  a  Louis  Pierre  De- 
lamarre,  in  place  of  the  La  Marr  formerly 
mentioned  as  the  real  accoucheur,  by  whom 
Lady  Jane  fliould  have  been  delivered,  ferve 
only  to  increafe  the  many  palpable  falfehoods 
in  the  defender's  fyftem,  and  cpnfequently 
arc  fo  many  corroborative  proofs  of  the  rea- 
lity of  this  impofture.  lothiy^  And,  in  the 
Ja/i  place,  the  purfuers  will  point  out  num- 
bcrlefs  other  falfehoods  and  j:ontradiftions 
in  the  whole  train  of  this  wicked  contri** 
vance. 

In  this  fliort  cafe  the  purfuers  have  not 
attempted  to  enter  on  the  particulars  of  the 
proof.  They  underftood,  that  all  that  is  re- 
quired of  them  at  prefent  is,  to  lay  before 

your 
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your  Lordfhips  the  general  points  that  are 
meant  to  be  infiftcd  on;  leaving  the  difcuf- 
fion  of  the  fafts,  and  the  application  of  the 
general  rule9  of  law  to  the  cafe  in  hand,  to 
the  pleadings  at  the  bar,  and  the  papers 
which  may  follow  in  confequence  there* 
of. 

ALEX.  LOCKHART, 


June 


June  25.  ij66. 


THE 


DEFENDER'S    CASE. 


YOUR  Lordfhips  having  defired  the  par- 
ties to  give  in  fliort  cafes,  ftating  the 
heads  of  the  argument  they  are  to  ufe  in  the 
pleading,  the  following  is  oflfered  on  behalf 
of  the  defender. 

In  general,  he  will  maintain,  that  the  onus 
proband!  lies  on  the  purfuers,  and  that  he  is 
entitled  to  the  protedion  of  law,  in  the  pof- 
feffion  of  his  ftate^  unlefs  an  impoJftbiUty  of  hig 
being  the  £bn  of  Lady  Jane  Douglas  be  de- 
inonftrated. 

In  the  nature  of  things,  a  dired  proof  of 
filiation  can  feldom  be  obtained ;  for  which 
reafon,  in  all  countries,  certain  legal  prefump- 
tions  have  been  adopted,  which,  for  the  fake 
of  good  order,  and  the  general  quiet  of  fo- 

ciety, 
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ciety,  are  held  as  fufSicient  proofs  of  one  per* 
fon's  being  the  parent  or  child  of  another.— 
Aparte patrisyit\&2Xi  eftabliflied prcfumption of 
law,  th2t  pater  eft  quern  nuptia  demonftranL — On 
the  part  either  of  father  or  mother,  the  fol- 
lowing prefumptions  are  treated  of  by  law- 
yers. 

I.  Tra^atus,  or  the  entertainment  of  pa- 
rents ;  Farinac.  confil.  1.  i.  confil.  58. ;  Mafc  dc 
prob.  V.  2.  concl.  788,  N.  8.  concl.  790.  N.  i. 
2.  5.  et  38.  et  concL  796.;  Beroij.  quxft.  90. 
N.  5.  et  6. ;  Henoch,  de  pracfump,  lib.  6.  prac- 
fumption.  53.  N.  21.  22.  26.;  Farinac.  decif. 
trim.  1.  2.  decif.  332. 

II.  Nominatio  parentunty  or  the  affertion  of 
the  fuppofed  parents. ;  Mafc.  ibid,  concl.  791.; 
Menoch.  ibid.  N.  34.  &c 

III.  Common  opinion^  or  fame;  Mafc.  ibid, 
concl.  792. ;  Menoch.  ibid.  N.  43. 

IV.  Similitude  of  features ;  Mafc.  concl.  793.; 
Menoch.  N.  45. 

V.  Inftitutio  haredis  ;    Mafc  concl.  794. 

VI.  Sententia  jam  lata.;  Mafc  concl.  795.5 
Menoch.  N.  48. 

It  is  not  even  neceffary,  that  the  whole  of 

thefc    prefumptions   fhould  concur. ^The 

tradatus,  or  nominatio  parentum,  are,  of  them- 

felves. 
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felves,  held  fufficient  evidence  of  filiation^ 
till  the  contrary  be  proved. 
•  Where  every  legal  prefumption  concurs, 
and  even  direft  proofs  are  already  brought, 
and  judgment  given  in  favour  of  the  party 
whofe  filiation  is  difputed,  it  is  plain,  that, 
to  defeat  legal  prefumptions,  direct  proofs, 
and  fentence  already  paffed,  muft  be  a  diffi- 
cult talk.  If  partus  fuppofttio  be  in  fuch  a  cafe 
alledged,  there  muft  be  evidence  of  the  crime, 
the  mcft  infallible  and  clear,  otherways  it 
will  be  r)i  no  avail. 

The  defender  will  fliow,  by  authorities 
from  lawyers,  particularly  from  Menochius, 
de  praefump.  1.  5.  praef.  24.  that  the  purfuers 
arc  entirely  miftaken  in  their  do£frine,  taken 
from  iEgidius  Boilius  and  Farinacius,  that 
partus  fuppofttio  may  be  eftabliflied  by  prefump- 
tions,  thef  fact  being,  that  the  prefumptions 
laid  down  by  thefe  two  authors  are  mere 
cbnjedures,  or  circumftances  taken  from  a 
particular  cafe,  which  they  had  in  view,  and 
which  is  no  way  fimilar  to  the  prefent. 

C^KSTioNs  concerning  the  ftate  of  men, 
have  occurred  oftnef  in  France  than  in  any 
other  country,  and  they  are  always  deter- 
mined according  to  the  poffeffton  which  the 
party  has  had  of  his  ftate. — If  a  perfon  has 

been 
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been  treated,  educated,  and  brought  up  for 
any  number  of  years,  as  the  child  of  certain 
parents,  fuch  poffeffion  fixes  and  eftablilhes 
him  to  be  their  child  ;  in  fo  much,  that  the 
judges  of  that  country  will  hardly,  in  any 
cafe,  admit  a  proof  to  the  contrary,  more 
cfpecially,  where  he  has  the  record  of  bap- 
tifm  alfo  in  his  favour,  which  is  reckoned  by 
them  a  public  title  or  document  of  filiation. 
Many  inftances  have  occurred,  of  perfons 
claiming  a  new  ftate,  contrary  to  what  they 
havt  poffeffed  from  their  infancy,  and  con- 
trary to  the   extrait   baptiftairiy  on  pretence 
that  their  real  ftate  has  been  fuppreflcd ;  but 
it  is  now  a  fixed  rule  in  their  courts,  that 
they  do  not  fo  much  as  allow  a  proof  in  fuch 
cafe,  however  ftrong  the  fafts  condefcendcd 
on  may  be. — A  remarkable  inftance    of  this 
kind  happened  within  thefe  twelve  months 
in  the  parliament  of  Paris,  in  the  cafe  of  one 
Mr  Rougemont,    the   particulars   of    which 
fliall  be  ftated  in  the  pleading. 

In  like  manner,  actions  have  often  been 
brought  in  France  for  challenging  the  poffef- 
fion of  a  ftate,  on  pretence  of  partus  fufpofttio, 
but  always  unfuccefsfully,  where  the  defen- 
dant has  had  poffeflion  in  his  favour.  Some 
reniarkable  inftances  will  be  appealed  to.    A- 

mong 
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hiong  others,  the  cafe  of  Harrouard,  Journal 
des  audiences y  aoth  June  17 13,  Caufes  celebres^ 
tom.  5. ;  the  cafe  of  the  Prefident  de  Virafel, 
Cochin,  torn,  I.  p.  21.;  the  cafe  of  Mary  Pi- 
chart,  Journal  des  audiences,  4th  September 
1658 ;  and  fundry  others  in  the  Journal  des 
audiences,  and  in  the  Di^iennaire  des  arrets, 
Yoce  filiation,  and  voce  etat. 

Thk  defender  will  alfo  have  occafion  to 
Ihow,  that  the  cafe  of  Kinfauns,  and  the  cafe 
of  Anglefey  in  Ireland,  make  in  favour  of  his 
do^ine,  and  that  the  cafe  of  Kinnaird  is 
moft  improperly  introduced  into  the  proof, 
having  no  refemblance  to  the  prefent. 

Th£S£  abfervations  being  premifed,  the 
defender  will  proceed  to  the  caufe* — The 
proofs  which  appear  in  his  favour  are  two- 
fold: I.  Direct;  2»  Prefumptive.  He  niight 
have  refted  on  the  polTeffion  which  he  had 
of  his  ftate.  It  was  not  incumbent  on  him 
to  bring  further  proofs.-- In  .fact,  however, 
he  has  efiablifhed  his  filiation  by  every  fort 
of  evidence  which  the  nature  of  the  thing 
could  admit  of;  and  the  purfuers,  notwith- 
{landing  the  monitoire,  the  plaiAtes,  and  other 
unheard-of  proceedings  in  France,  have  fail- 
ed in  every  article  of  that  proof  which  it  was 
neceflary  for  them  to  have  brought. 

G  Undeh 
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Under  the  dircft  proof,  he  will  elbhlidi, 

1.  Lady  Jane's  capacity  of  having  children. 

2.  Her  achial  pregnancy.  3.  Her  delivery, 
reconvalefcence,  and  other  h&s  conneded 
with  the  birth. 

I.  The  capacity  of  having  children,  will  be 
proved  by  authorities  from  books  of  midwife- 
ry and  phyfic^  compared  with  certain  paf- 
lages  in  the  evidence.— The  books  which  he 
will  appeal  to  are,  Rod.  a  Caft'ro,  p.  46. ;  Hffmn, 
V.  5.  p.  318. ;  Mauriceau,  t6m.  i^  p.  49.;  La 
Motte,  p.  55. 5^- ;  Jflruc  on  the  di/eajes  tf  women, 
p.  39.  and  p.  1 7.;  Pi/Of  de  cognof.  et  curand.  morbis^ 
p.  379. ;  HUdanus,  cent. a.  obf  61.  Metmts  tftbe 
academy  offciences^Yi.  1710,  p.  16. 

Her  ability  to  have  children  is  alfo  put  be- 
yond doubt  by  a  mifcarriage  whidi  Lady 
Jane  had  at  Rheims,  near  the  end  of  Novem- 
ber 1748. 

XL  Lady  Jane  Douglas  had  every  real 
fymptom  and  mark  of  pregnancy,  for  the  u- 
fual  time  preceeding  her  delivery  in  July 
1748.  At  Aix-la-Chappelle,  where  it  com- 
menced, the  appearances  of  being  with  child 
are  diftin6Uy  proved  by  a  great  number  of 
witnefles,  pointed  out  in  the  fummary. 

>  The 
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TifE  purfucrs  endeavour  tofhow,  that  thefe 
appearances  were  only  obferved  from  Febru- 
2xy  or  March  downward.  But  the  contrary 
is  proved  by  the  declaration  of  Madame 
Tewi3,  fand  the  depoiitions  of  Ifobcl  Walker 
and  others,  who  hzd  occaiion  to  remark  the 
p^gnancy  during  the  feveral  ftages.of  it,  and 
i^ho  carry  their  obfervations  as  far  back  as, 
from  the  nature  of  the  thing,  there  could  be 
any  fymptoms^ 

The  cifcumftance  pf  Ijer  weariqg  a  hoop, 
is  noway  contfadictory.  It  appears  that  La- 
dy Jane  iira9  in  ufe,  at  all  times,  to  wear  a 
hoop,  whether  pregpant  or  not.  Jf  ihe  had 
been  feigning  a  pregnancy,  Ihe  wou|d  rather 
have  been  induftrious  to  fhow  it ;  but  her  en- 
deavours to  conceal  it,  in  a  place  where  her 
marriage  was  not  known,  were  conilftent  and 
proper. 

At  Liege  in  May  1748,  the  pregnancy  was 
obferved  by  the  largenefs  of  her  belly,  the 
appearance  of  her  breafis,  and  the  alteration 
of  her  features. 

Lady  Jane  and  hpv  f^piily  proceeded,  by 
flow  journies  to  Rheims  i  they  refted  four  c^ 
fiwc  days  at  Liege,  and  about  eight  days  at  Se- 
dan. The  circumftance  of  Guynet  the  no- 
tary's 
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tary's  not  having  obferved  in  the  fiage-coach 
that  Lady  Jane  was  with  child,  is  totally  im- 
material, as  he  gave  no  fort  of  attention  to  her 
fhapes,  and  did  not  know  whether  Ihe  was 
married  or  unmarried.  And  the  fame  thing 
is  to  be  (aid  of  the  negative  teftimonies  of  o- 
thers,  who  do  not  recoiled  having  obfervecj 
Lady  Jane  with  child. 

At  llheims  the  pregnancy  is  eftablifhed  by 
the  Abbe  Hibert,  Mr  (^erangal,  Madame 
Mayette,  Lieutenant  Mackenzie,  and  others; 
and  it  appears  that  Lady  Jane  employed  Ma- 
dame Andrieux  to  caufe  make  child-bed  linen. 
It  win  be  fliown,  that  the  depoiition  of  Miis 
Sautry,  the  mantua-maker,  is  nothing  to  the 
purpofe.  And  the  defender  will  alfo  make 
it  appear,  that  Lady  Jane  had  every  appear- 
ance of  being  far  advanced  in  her  pregnancy, 
when  ihe  left  Kheims  to  go  to  Paris,  and  that 
the  negative  e^dences  of  Madame  Audry  and 
Mademoifelle  Vautry  can  be  of  no  avaiL 

The  defender  will  further  plead,  that  ei- 
ther Lady  Jane  Douglas  had^  every  real  ap- 
pearance of  pregnancy,  or  fundry  perfons  of 
good  charafter  are  manifeftly  perjured,  par- 
ticularly Mrs  Hepburn  of  Keith  and  Mn 
Gla& 

in.  That 
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III.  That  Lady  jane  Douglas  wais  aSxially 
deiivere4  at  Paris  of  the  defender  and  his 
t^n-brother,  on  the  i^th  day  of  July  1748, 
in  a  houi^  in  the  Fauxbourg  8t  Germain, 
pb0efied  by  one  Madame  le  Brun,  is  proved 
by  the  direft  teftimdny  of  one  witnefs  who  was 
prefcnt  at  the  birth,  the  letters  wrote  at  the 
time,  the  uniform  accounts  given  by  the  fa- 
ther and  mother,  the  fubfequent  reconvale- 
fcence  of  Lady  Jane,  and  various  other  ch:- 
$:umftances. 

The  defender  will  maintain,  that  the  tefli- 
piony  of  Mrs  Hei^nt  is  liable  to  no  objeftion, 
pther  from  the.  oath  itfelf,  or  from  proof 
of  character,  or  any  other  rcprobator  appear- 
ing againft  her;  and  they  will  fhow,  from 
Mrs  Napier's  oath,  that  Sit*  John  Stewart  was 
l^ty  of  no  contradi^on  in  omitting  the 
Bame  of  Le  Brun  in  one  of  the  notes  given  to 
her  in  the  year  1756, 

The  purfuen  have  been  at  pains  to  prove, 
that  Lady  Jane  had  no  indifpofition  at 
Kheims,  upon  the  journey  to  Paris,  or  in  the 
houfe  of  Godefroy,  where  Ihe  firft  refidcd  at  Pa- 
ps, before  going  to  Le  Brun's,  The  defender 
will  make  it  appear,  that  when  flie  came  to 
the  houfe  of  Michell,  after  after  having  been 
jin  Le  Bruh's,  (he  had  the  looks  of  a  woman 

recovering 
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recovering  from  child-bed ;  and  that,  whei^ 
in  the  village  of  Dammartin,  after  leaving  Pa- 
ris,  and  even  upon  her  return  to  Rheims>  lh$ 
had  the  appearance  pf  recpnvalefcing. 

It  wiU  alfo  be  gbferved,  that,  frpoi  the 
beginning,  it  was  given  out  and  aflerted,  by 
Lady  Jane,  Sir  John,  and  Mrs  Hewit,  that 
the  youngeft  twin  (whom  they  afterwards 
brought  to  Rheims  in  November  1749)  was 
left  at  nurfe  in  the  neighbourhood  of  Paris, 
upon  account  of  h^s  wea}s:nefs,  under  the  in* 
fpedion  of  the  man-midwi£e. 

Thi  s  proof  of  the  deliyery  was  faid  to  be 
defective  in  the  follpwing  particulars :  imot 
That  no  Madame  le  Brun  could  be  found 
who  kept  an  hotel  in  the  i748«  2^,  The 
books  of  Godefroy  and  Michell,  inconiift- 
ent  with  the  fuppoiition  of  a  delivery  in  the 
hpufe  of  Le  Prun  on  the  loth  July.  3/w, 
Pierre  la  Marr,  the  accoucheur,  not  to  be 
found.  4/fl,  No  difcovery  made  of  Sholto's 
nurfe,  or  the  village  where  flie  lived.  The 
defender  does  pot  admit  that  he  is  obliged  to 
account  for  every  feeming  contrariety  or  de- 
fed):  in  the  evidence;  at  the  fame  time  he  ap« 
prehcnds  any  difficulty  arifing  from  the  above 
negative  circumftances  is  fufficicntly  rcmo? 
vcd  by  the  proof.    And, 
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inw^  The  defender  will  make  it  very  clean- 
ly appear^  that  there  might  be,  and  wire,  wo- 
imen  of  the  name  of  Le  Brun,  anfwering  to 
the  defcription  given  by  Sir  John  Stewart  and 
Mrs  Hewit,  living  in  the  Fauxbourg  St  Ger- 
main of  Paris  in  theyeaf  1748,  and  who,  from 
death  or  other  accidents,  cannot  now  with ' 
certointy  be  traced;  though  tht  pojibiiity  of 
Lady  Jane's  having  been  delivered  in  a  houfc 
poffeffed  by  a  woman  of  that  name,  is  put  be- 
yond doubt. 

ido.  With  regard  to  the  books  of  Gode- 
froy  and  Michell,  ;  the  purfuers  have  not  yet 
taken  up  their  ground.  Sometimes  they  fay 
that  Lady  Jane  could  not  be  at  Le  Brunts  on 
the  loth  July,  becaufe  flxe  was  at  Michell's 
from  the  8th  downward;  at  other  times,  they 
fay  flie  remained  in  Godefroy's  to  the  rjth 
or  14th :  And  in  their  condefcendence  and 
table  of  contents,  they  lay  down  this  aenigma- 
tical  pofition, "  That  Lady  Jane,  Sir  John,  and 
*'  Helen  Hewit,  were  at  the  houfe  of  Mon- 
"  fieur  Godefroy,  and  at  the  houfe  of  Monfieur 
*<  Michelle,  at  times  and  during  periods  incoh- 
"  fiftent  with  the  poffibility  of  Lady  Jane's 
«  having  been  delivered  at  the  houfe  of  a  Ma- 
"  dame  le  Brun,  upon  the  loth  July  1748,  or 
"  of  her  having  remained  in  child-bed  nine 
«  or  ten  days  after  fuch  delivery,''    The  fad' 

is. 
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is,  that  the  evidence  encteavoured  to  be  driwi 
from  MidusU  and  Godcfroy's  books  is  con- 
tradidory  and  inconfiftent  with  itfelf ;  and  the 
defender  will  ihow,  that,  taking  thefe  books 
conjunftly  or  fevctally,  and  including  alio 
the  very  exceptionable  teftimonies  of  Gode- 
ftoj  and  his  wife,  no  proof  whaterer  arifw 
which  can  in  the  lead  degree  refute  or  weak- 
en the  direct  evidence  of  Lady  Jane's  delive- 
ry in  an  intennediate  houfe  on  the  loth 
July. 

3/1(7,  Th]e  exiftctice  of  a  Pierre  la.  Marf,  a 
furgeon:  in  Paris,  who  pradifed  midwifery  in 
the  year  1748,  is  put  beyond  dcmht;  and  from 
many  circumftances  which  will  be  fiated  in 
the  pleading,  he  spears  to  have  been  the  ac- 
coucheur of  Lady  Jane.    The  defender  will 
&0W    that  Sir  John  Stewart's  declaration, 
which  has  been  adm^itted  as  a  circumftance  oi 
:  evidence,  does  not  inv^Uidate  the  other  proofs 
.  which  have  been  brought  with,  regacd  to  La 
'  Marr. 

4/!^?,  From  a  variety  of  concurring  proofs, 

it  ibems  to  be  put  beyond  doubt,  that  a  wo- 

.  man,  c^ed  Gamier,  who  lived  at  the  Haut« 

borne,  upon  the  road  to  Menilmontant,  in  the 

years  174&  and  1749,  was  the  nurfc  of  Shol- 

Thus 
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Thus  it  appears,  that  Mr  Douglas's  birth 
is  cftabliflied  by  direft  proofs,  which  labour 
under  no  dcfeft  or  ambiguity,  other  than 
what  is  neceffarUy  occafioned  by  deaths  and 
lapfeof  time,  and  thefe  dired  proofs  are  cor- 
roborated by  every  prefumption  eliabUfhecl 
by  lawyers  in  matters  of  filiation, 

imo.  He  produces  his  ad  of  b^tifm,  a^ 
the  foil  of  Sir  John  Stewart  and  Lady  Jane 
Douglas,  which,  by  the  law  of  France,  the 
place  of  his  nativity,  is  a  known  proof  of 
filiation.    ad0,  A  ftronger  proof  6(  tra^atus  ■ 
never  in  any  cafe  appeared.    The  private  let- 
ters  which  pafltcd  between  Sir  John  and  Lad^ 
Jane,  and  the  bond  of  provifion  by  Sir  John 
ina  be  appealed  t«  on  this  Head,  befides  the 
teftimonyofmanywitncffes..  3^'^.  The  nem,- 
natioparentum  appears  alfo  in  a  ftrong  manner 
from  the  dying  pro'teftations  of  both  parents. 
4/..  The  general  opinion,  or  habite  and  re- 
pute,  of  all  whoWd  beft  accefs  to  know  any 
thing  of  Sir  John  or  Lady  Jane,  or  of  then- 
tranfaclions.  is  alfo  clear   from  the    proof. 
_The  defender  wUl  &ow.  that  the  reports 
,^-hich  were  raifed  in  Scotland  by  defigningv 
people,  arenoway  contradiftory  tothe  genera^ 
habite  and  repute.-s^^  'His  birth  never  was 
Challenged  by  the  relations,  either  on  father 

H  °^ 


One  of  the  capital  circumftanccs  laid  hold 
of  by  the  purfuers  under  this  head  is,  the 
fuppofed  forgery  of  La  Marr's  letters.  It 
will  appear,  imo.  That  there  is  oo  evidence 
of  any  forgery  in  the  cafe,  ido^  That  they 
never  were  u/ed.  And,  3//^,  That  they  made 
no  part  of  the  evidence  on  which  the  fer- 
vice  proceededf 

The  purfuers  alfo  take  hold  of  certain  par- 
ticulars in  the  behaviour  of  Sir  John  and 
Lady  Jane  when  abroad,  which  are  faid  to 
have  been  attended  with  nayftery.  All  of 
thefe  admit  of  a  fatisfacl:ory  anfwer;  but  moft 
of  them  are  fo  immaterial^  that  it  ^ould  be 
improper  to  mention  them.  The  circum- 
fiance  of  writing  fome  letters  on  the  loth 
July,  without  mentioning  the  birth,  U  ex- 
plained, by  looking  into  the  almanack-royal, 
which  ihows,  That  thefe  letters  muft  have 
been  difpatched  before  eight  o'clock  of  the 
morning  of  the  loth  July ;  and  the  circum- 
ftance  of  Sir  John's  dating  fome  of  his  let- 
ters to  Lord  Crawfurd  from  Rheims,  when 
he  was  at  Paris,  is  alfo  of  little  confcquence; 
for  this  reafon,  that  there  could  be  no  gene- 
ral plan  of  concealing  the  journey  to  Paris, 
or  that  the  birth  happened  there.  It  is  in 
proof,  that  the  delivery  at  Paris,  was  not  on- 
ly 
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!y  known  to  all  their  acquaintances  at  Rheims, 
but  to  Mrs  Hepburn,  who  was  at  Liege, 
Lady  Wigton,  who  was  at  Spaw,  and  to 
many  others  at  different  places ;  fo  that,  if 
any  concealment  was  intended  from  Lord 
Crawfurd,  or  any  other  particular  pcrfon, 
this  mull  have  been  owing  to  fome  reafon  or 
motive  unconneded  with  the  birth. 

Upon  the  whole,  the  defender  and  his 
curators  are  advifcd,  that  the  proofs  brought 
on  the  part  of  the  purfuers,  will  appear  to 
your  Lordfliips  to  be  irrelevant  and  incon- 
clufive,  and  that  you  can  have  no  doubt  of 
maintaining  him  in  poffeflion  of  his  ftate,  a- 
^ainft  the  rafli  and  unprecedented  attempt 
fvhijch  has  been  made  to  deprive  him  of  it. 

ALEX.  MURRAY, 
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